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This 1s to certify that the annexed is a true copy from 
the files of this office of the File and Contents in the 
matter of the Letters Patent granted Abner B. Hutchins, 
May 16th, 1876, Number 177,334, for 1 


Hydrocarbon Stoves. 
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SEAL of September, in the year of our Lord one 
thousand eight hundred and eighty-six, and of 
the Independence of the United states the One 
ndred and eleventh 
R B \ LN 
\cting Commiussion¢e 
N] \\ Y ORK (ICT Z IS % 
Hon ISS] ner of Patents 
Washington, D. C.. 
Dear Sr 
Knclosed please find drawing and specification for appli 
ition of A. B. Hutchins, for patent on Improved 
Hvdi uh hn ost ve. togethe with ( rT rhe iT é QO} depo 17 
ho vour orde fo 5! hv > , Norte a h VOU vill 
piease pply tO the payment of first patent 1 In this 
ast 
ae spectfully 1” l 
Vi { LDOLP i. 


a 


— 
a 

a 
L 
L4 


. 


HUTCHINS. 


roadway. 


fF ) B 


thi 


Q 


n presenting 


tioner, | 


peti 


4 


3 him 


Vé rr 


elie 


oe 


16 Wu prove- 


| 
i 
‘ 


in the 


imed 


} 
<A 


l. 
I 


nd C 


} 


iown or used; 


, 
i 


> 


A om 


~ 


eee eee 


can safely and easily be heated by the combustion of a 
hydrocarbon, or oil, in a similar manner to that in com 
mon use in iluminating lamps. 

The invention consists in submerging the vessel or 
chamber containing the oil or hydrocarbon in water so as to 
always keep the said oil vessel or chamber cool, and 
thereby free from explosive or other accident. ‘The water 
ve 


- 


ssel is covered with a perforated metal plate, which 
forms the base of the hot air cylinder, on the top of which 
the culinary or other vessels to be heated are placed. Ver 


tical tubes or flues are placed in the hot air cylinder in 


such positions as to act as chimneys for the burners. Mica 
windows are placed in the sides of these flues or chimneys 
In such positions as to enable the operator to observe the 
flame of the burner, and to regulate the same as circum- 
stances may require 

The invention will be readily understood by reference 
to the accompanying drawings, of which Fig. 1 is partly 
an elevation, and partly a vertical section of the improved 
stove. 

hig. 2 1s partly a plan and partly a section of the same. 
In this view the half of the top plate only IS removed. SO 
as to disclose the construction of the hot air cylinder and 
the flues or chimneys. 

hig. 8 is a sectional plan of the stove taken just below 
the top plate of the water chamber, and showing a part 
of the top plate of the oil vessel or reservoir broken out. 

The base of the stove consists of a vessel, A, resting for 
convenience, on short legs, a. This vessel is intended to 
contain water, and has a top plate, A’, which is preferably 
made of cast metal, and strong enough to support all the 
parts of the stove which are above it. 

This plate A’ is annular in form, if 1 
eral cylindrical construction (which 1 
forms) the central opening in the: said plate being nearly 
equal in area to the sectional area of the hot air cylinde1 
C, which rests upon it. Concentrically arranged around 
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this central opening, are a series of perforations, a’, 
through which atmospheric air passes down into the top 
part of the vessel A, and thence up through the hot air 


cylinder and its chimneys. 


"he reservoir or vessel B, in which the oil, or hydrocarbon 
; put for use in this stove, is placed within the vessel A, 
bottom of the vessel A may likewise constitute 
the support for the bottom of the vessel B, and there will 
| n intervening chamber. 3B’, between the sides of the 
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1 A will extend up one or two inches (more or less) 
bove the top of the vessel B. While in use the annular 
hamber J’ will be filled with water, and water will also 
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Ud OV LO De Lipper DaCK OUT OL th Way Ol trimming 
} >i .¥* F 7° + | * & >) " ' r +3, : a y rt Teh 
bn VICKS, Or Tor otnel PUPDPOS«* S. A finely perforated 

. 4 « 
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} ywora 


laphragm, G, covers the central opening of the base plate 


ir cyilnaer, IO] the DUrPPpOse of properly 


controlling the air currents that pass up from the chamber 
of A into the hot air cylinder. A diaphragm, H, within 
the hot air cylinder C, and near its base, is fixed by rivet- 
ing, or otherwise, to the sides of the said cylinder. Por.’ 
tions of this diaphragm are formed into conical flame-caps, 
h, for controlling and confining the flame within its proper 
limits in a manner similar to that in common use in illu- 
. minating lamps. 

Above the diaphragms H, tubes, or chimneys, J, confine 
the hot gases and products of combustion from the flames 
of the burners within proper limits for the efficient action 
of the burners. These tubes or chimneys J, extend from 
the diaphragm .H, to the top of the hot air cylinder, and 
are preferably made of sheet metal. The shell of the hot 
air cylinder C’ forms one side of each of these chimneys, 
and in this side which is common to both the cylinder 
and the chimney, a small mica window, 4K, is: placed, so 
as to enable the operator, from without, to see and regu- 
late the flame of the burners by turning the thumb- 
wheel #’ as required. For simplicity of construction I _ 
cut apertures in the side of the hot air cylinder, suitable 
for the windows K, and through these apertures portions 
of the metal of the chimney plates are extended, which 
said portions are bent over in the form of grooves, k, as 
in Figs. 1 and 2, for the reception of the mica plates that 
are to form the windows. 

The top of the hot air cylinder is covered with a cast 
metal plate, L, that serves as a rest for whatever vessel 
is to be heated on this stove. The plate Lis perforated 
with apertures over the chimneys, and also over the hot 
wells of the cylinder C, as well as in the portions lying 
outside of the cyliuder, thus permitting all of the heat 
generated to reach the vessel on top of the plate L, and 
thereby be utilized. The intense heat imparted to the 
plates of the chimneys J and plate Z and reflected thence 
back upon the hot gases passing through and about 
these parts will be quite sufficient to consume all of the 
smoke, and there will in consequence be no emission of 
unpleasant odors from imperfect combustion. 

The top surface of the plate ZL is provided with ridges 
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NEw YorkK, Nov. ist. 1875 


Hon. Commissioner of Patents, 


. , -) ] —e 
ror patent on hydrocarbon stove, filed Oct. 4th, 1875, and 
rejected Oct. 6th, 1t 1s respectfully submitted: 


7 i 7 > * ; sc. . a r ‘ . | | ' ; 1 
Hirst, that the reference cited as objection tO tne firs 
claim 1s entirely pertinent to the case. and the first claim 


> + . 
is therefore withdrawn. 


‘ | } : . | ° a 7 , 
Second, that the references to the remaining claims ar 
art I | } 4 | i . f° | } +3 f ¢] } 
nop poelleved »He COodW Calse Tor tne re EC ULOTIL OL Lileihi, aS 
tne construction oj} the Harts in the « ln question 1s en 
; 
] i. { . ] as ' : 2 , ] 
tirely different from that in the references cited W ith 
t | ? 7 + | a. | tt rai 4. ] + } ; 
reference to the chimneys, 1n particular, there is neither of 
+}, f , =. anal _ s | . { ; ne me lan } . { - os al 
the references in which the hot air cylinder forms a part 
f ' } . im ti . t | i 11t t 
U the chimnbe \ is iil LIIC Cast Iti Le Ul nins s Ove iS 
> . — 7 > + | : id 4 ly nT ; 
Is certainly peculiar in this respect, and the advantages of 
i » . 7) eae . : ‘ } a . + _ 5 ‘ 
HIS Construction, 10 a Sdpiptle, Ciedp stove are such as 
y . ; +) « , ] LA . re ] 
not only to present a patentabl feature, but also to so 
. 4 rofit t t 7 t lay ti 
Cheapelh ana vene?dl the construction LO render tle 
; 
; nyt 1) 4) | | } rit Plea ] a rvVA ) t | 
av « i i) prie ) { i] iii if i ¢ i“f{ ) (>t asset : rif \\ Lit 
lade Wall the chimney ie yoIned to and nnected 
With \ of the hot air cylinder by n UNS OT tiie 
or} ) tino } th | ti } } cvindaw 
cy Corry ¢ pie _ / : : } 1] i ry) hats im, ¢ TS () Ole rida ' naows 
las . ] : . 1» lt 6 sar ht ~~ 
(JV ¢ mwa WihaOowWw Is required lll this Case, while Li] 
} Ps 2 ] al : a ae } _-r aT : . ! 
the references cited 10 1s required to have f2wo, me in the 


i \ 


chininey and one in the not air cyiinder. 


rev ; } he iy 7 = . ++ ‘ | > , 
The whole form of the stove, commencing with the pe 


j : { : ix, 3 we \itr j - } . ' , 
rorated plate <1, 1s greatly lmproved In the present case, 
| ; wot | | 
\ rn ty TNOS C1Té (| 11) the rererences,. and thi wreneratl 


The claim, as re-written, 1t is hoped will meet with the 


| : | ' 1,’ : : 
approbation of the Hon. HKxamine} 


Respectfully yours, 


bon stoves,” filed Feb. 4th, 1875, and rejected Oct. 6th, 
follows. I will change the 14th, 15th and 16th lines 
the first page of the specification SO aS tO read: 
‘The invention consists of the following devices: 
vessel or chamber containing the oil or 
‘arbon is submerged in water so as to” 


ill also further amend by striking out the claims 


appended to the said specifications, and by substituting in 


lieu thereof the following claims, viz. : 


[ claim the water vessel A, with its perforated top- 
A’ and hot air cylinder C, hinged at c to plate 
ind top perforated plate LL, all arranged and con- 


wether substantially as and for the purpose set 


wu 


2d. I claim the chimneys J, having one of their sides 


formed by the hot air cylinder C, to which they are con 


cted by the groove-clips k, that also receive the mica 


nect 


7 


windows A, as and for the purpose set forth. 


Respectfully yours, 
ABNER B. HUTCHINS. 
By M. RANDOLPH 


NEw YORK. May 5th. IS76. 


iN ° . j t 
(Commissioner ot Fatents 


please find certificate for final fee for 
n ‘* Hydrocarbon Stoves,” allowed Nov. 6th, 1875, 
Hutchins. 
send the patent to me as below 
Yours respectfully, 
M. RANDOLPH, 


Broadway, Room 45. 


Papers wanting: 
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Examined Feb. 15th, 1882, 


NO. 
ABNER B. HUTCHINS, 


} 
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Of Brooklyn, 
( OUNTY of Kings, 
State of New York. 
HYDRO CARBON STOVES 
Rec'd (oct. 4 185d. 
Petition, i 
Affidavit, " 


Specification, : 
Drawing, ' 
Model. 
(‘ert. dep 
Cash $15, October 4, 1875 
\dd’l fee cert. $20, May 6, 187 
; Casi 
HWixamined Nov i875, W (IS 
Issue, Nov. ¢ 375, Grinnell 
Patented May 16, 1876 
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Application, 2 papers 
Rejected Oct. 6, 1875 


! ' AY oY ,O*?P 
Amendment Nov. 8, LS75 
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Improvement n 
Hvdro ( ‘arbon 
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Certified that the annexed is a true copy of a patent 

registered in the Patent Office under number 2,366, granted 

to James Henry Thorp 
7" 


} p, and bearing date the fifteenth day 
of May, 1873, for ‘* The Summer Queen Improved Coal Oi] 


Stove with true copies of the specification and drawings 

remnaining on record in this omce, duplicate COples of 
_ } _ 4 ] . n 

which were attached to the patent above mentioned. 


aR? y . 4" 4 — — ih — 
OTTAWA, CANADA, September 15 


{s witness the seal of the Patent Office hereto 


/ m2 at Dee ] UO 
t known that [. John Augustus Frey. of Jersey 
KNOW] tila k, Jonn AULZUSTUS Lrey, JCUSCY 


in the County of Hudson and State of New Jersey, 


: . — ‘ . 4 - 4 Scie . 7 1s? ‘ " 
of the United States of America, mechanic, have in 


4 ‘ 
; te: Po * 4 ' ‘ .% *, gata + | ‘ sled . d 
nred certain new and usetul Improvements on ( oal 
s ° t 
7 : } ] — ; Bi . | . = sg 1] = ~ Seat’ 
hi Stoves hal | do hereby dectlare that the follow Me isa 
‘ 
As +} 
ynd exact description oj} ne same 


yy . “ . ' 4 e an . , 
Che first part of my invention relates toa means whereby 
A 


Fa T A } ham hay ray r q] i| | IY 4 
VICK ae wt ii } t ( i } Picthiitiwol Ji Aa COd Oli SLOVE 
} | . By ia 4 ‘te a i+ " wa 
inded with water, LNUS GIspensinye with the 
| i- y ls 7 ,% Se 5 ’ 3 : ‘ : ‘ 
e of water wicks for keeping the wick tubes cool, and 
if sts 1n tn pplication to t! WICK tUubvDeS and base of 


: ' } ’ ca a ‘ } 
hnamber or an angularly arranged casing Lo enciose 


the ratchet wheels of the wick tubes and employment of a 


] ] Ona . |, . } 
connection of th ae ISINnL WI1tN Tt he outel wall 
’ , : } ’ . 
the water chamber for enclosing the shafts of the 
7 | ' t 


et wheels, to prevent water passing through the 


S ln 


e] 


pel 
am 
© pun 
ja 
pon 
- 
oo 
> 
oun 
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W ii¢ 


is removed from t] 


such 


’ 


Or 


. 


I 


amber. 


upertures 


ch 
whereby 


rests 


of supportin 
placed thereon 


‘ 
< 


| fastened to the rim oO ears 

to support s id rim O} 1} cy fixedly over the wick 
Lt 
eioht of the chimney ana or any utensil placed 
< thus thrown outwardly against the wall of the 
hamber. and the pressure of such weight removed 
’ . " . 
:, | ttom ¢ thie 7 mamper. thereby rendering 
of the stove more durabl 

A hinge conn tine the chimney toa strul LL secured 


r ping J, on which the chimney 


, . | t - : 
water chamber and which strut may be 


lJ hearine nthe bottom of the 


rT . 4 +f i be a ee i { i 


arrangement, or the 


rn? J, as before 


tationary or fixed support, 
over the wicks with- 


the chimney 
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This is the specification referred to in the affidavit of 


John Augustus Frey, hereunto annexed. 


Sworn before me, this 24th day 
of April, 1873, at Her Britannic 
Majesty’s Consulate General, 
New York, 
K. M. ARCHIBALD, 
H. B. M. Consul General. 
New York 


CANADA 


OF INVENTION. 


WHEREAS, James Henry Thorp, of 
in the County of Carleton, in the P 

tleman, has, in pursuance of ‘* The Pa 

his petition to the Commissioners of Pat 

John Augustus Frey, of Jersey City, 1 

son, 1n the State of New Jersey, one ol 

America, mechanic, has invented new and useful improve 
ments on coal oil stoves, the title ora name whereof is, 
“The Summer Queen Improved Coal Oil Stove,” and in 
effect that by instrument dated on or about the tenth day 
of April in the year of (ur Lord one thousand ele 
dred and seventy-three, the said John Augustus Frey has 
assigned to the petitioner, James Henry Thorp, the 

of obtaining the patent and the exclusive property in 
said invention, and that such the invention of the said 
John Augustus Frey, was not known or used by others, 
before the said John Augustus Frey’s invention thereof, 
and not being at the time of the present application, in 
public use, or on sale for more than one year previous to 


Le] 


+ 
i 
i 
| 


it hun- 


this said application, in Canada, with his consent or allow 
ance, and that the said James Henry 
domicile at the City of Ottawa, in the Province of Ontario, 


1 


horp has elected his 


In Canada; 


j ] rr t 

AND WHEREAS, the said James Henry Thorp has also 
complied with the other requirements of the said act 

THE PRESENT PATENT GRANTS to the said James Henry 
Thorp, his executors, administrators and assigns, for the 


] “ - ‘s . j } ’ : } : ‘ = 
Derliod Ol hve \ }}°S iLO bhe date oi these presents, the 


” 


. e e , : ; | ’ ; —_ : P Dosis * bil . : 

exclusive right, privileye, and liberty of making, construct 
, . } } 4 i - } ¢ 

ing and using and vending to others, to be used the said 


« cA 


vention of John Augustus Frey, and which 1s called or 


roved Coal Oil Stove 1 whereof a short description Js 
t ¢ Ov“ ~ 

} } " | ck .* oe ua = es > on i . y y 4 

it CONSISTS, ISI In the water-tight casings G, G, and 


ubular connections. H. H. secured to the wick tubes and 


. . . “. | ¥ .>* | > > Bava > } > 7 rwni9@ 4 ) ed ? tI ,f — els 
Tt0OMmM OL water chamb wd ene losing’ the ratcnet Wneels 
( (CY, and I Its JY, Bb: Ye in tne struts /. applied as set 


c — ia — .< | ie ° e : } oe ' } y 1] . 
rorth for supporting’ the chimney ring’ J, Trom the wa Ol 


the water chamber: and 3d in hingine the chimney N to 
a strut “1. or its equivalent for the purpose set forth. 

But for fuller detail of the invention, reference must be 
had to the specification and drawing, one duplicate whereof 


' 
fo . rT rT Tt i * 4- | » % i “Totak an » YF a ’ »* ‘ | 
ROVIDED, that the grant hereby made 1s subject to ad- 
14 i. Ts : | + |, é ’ . ‘ ' "Eh i " ae . aie — : 
Waication vetore anv vourt oO} competent jurisdiction. 
4 ; be } ; } 


im ; aa , 7 7. 
And further, tha bnis patent 1s subject to the condition 
nat the Sanie and all bne rights and privileges hereby 
’ } 
he patent shall pe 
null and void at the end of two years from the date hereof 


+ 


lniess the patentee, nis executors, adnilnistrators, or his 


7 t } j : 
the inventio1 ' : ich manner that any 
; + cy 
ers Li geslrll | i ) IT) IT Or Cause li LO be 
} : 4 
made tor hin bare , at some manutactory 
? - ¥ 
‘ ‘ wale om , ’ bructing 1] 11) ( anada 
. : ; | | i+ +4 
AND |] RTHEI it pe void 1f, after the 
; iT] } : 7 ¥ thea: >} ? ) her | t} 
Se, ‘ \ ¥ i j Lid As bLLUILIC. | reo Lil¢ 
. 
apnentee, NO ¢ pracvors, or hils assivlee Ol 
» 4 rs i ’ ’ L, ? >: 
ner Interest, 1n tne patent 


imports, or causes to be imported into Canada, the inven 
tion for which this patent was granted. 


IN TESTIMONY WHEREO¥® the Honorable John 


Henry Pope, Commissioner of Patents, has 


hereunto signed his name, and the seal of the 
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L. SQ. Patent Office has been here 
Citv of Ottawa. in the Dominion of Canada. 
3 ae he , fe ° - 
this fifteenth day of May. in the year of out 


. . . : ’ t ] 
Lord one t housand eight hundr dand seventy- 


bnree 
, 
), H. Popt 
Countersigone l. 
( LiL ACHE, 
zk 53 ¢ . . ~~. 7 : 
Veputy Commissioner 


” ‘ eo 3 “ . . 
Extended ror a second period of ‘ive vears under No 
8,496 from the fifteenth dav of May one thousand elght 
} 


hundred and seventy-eight. 


Deputy Commiuissioner 


Hixtended for a third period of 
from the fifteenth day of May one thousand eight hundred 
and eighty-three 

J. UC. TACHE, 


Veputy Commissioner 
a ‘ 


‘ey, 


Te 


{* . ] ‘, I. 1), } .t t ' +7 ) } > aa ‘ 
Kndorsed ) ( dnada i atent Ul nvelbion rAVO}) (>] 


James Henry Thorp, assignee of John Augustus Frey, fon 


66 ryyt 5 . | . ] ’ \ af . > } , 
Phe Sumiunel WJileen linproved Coal On Scove. issued 
: 7 w en ' ; a ” } eal } sieht . \ 
Oh the i7th qdav oO] May. IS(o. and re YISLETed Unde YO 
» Ss i | |» t { tty \ + tT 4 
76,800 1h the ft ate iWice ab Uttawa 


NO. 8.496 
pA 
KiXTENS] ON QO] PATENT 

WHEREAS, by ‘** The Patent Act of 1872,” 1t is amongst 

other things provided that Patent of Invention OL Dis 

covery. issued bv the Patent Offi hall be valid for a 

period of Five, ‘en r firteen years, Dut at or betore the 

xpiration of the ud Hive len Years, the holdei thereof 
A 

av optain in excel IQ} 1 re ibenst To} ynothe eri riod 

rive Y ears, indatter ‘ive Y ears may avaln 

btain a further exte! n for another period of Five Years, 

t not in any case to « 1 a total period of Fifteen 

ND WHEREAS Ll pal [ late on the fifteenth 

of May, in ft! veal dur Lord one thousand eight 

lred and seventy-three 3; granted to James Henry 

r] , of the City of Ottawa, in the County of Carleton, 

{ rrovince Ol Wntal ze itheman iS asslonee ot 

1. Augustus Fre LT J ey City, in the County ol 

riudason, 10 the State Ney sf one of the | nited 


mh bie date Oot the said patent OT invention therein called 


he Summer Queen 


i % i 4 x 

roved | Oat Ji =] , 

¥ . J j = . 
ND WHEREAS, Dy an : aqaated the first day ol 
t] rof Our ] ne thousand eight hu 

‘a 8 P= LST 1h) Liie YCa 4 AG i | PLLC bALOUSAILG ( ly it mun ‘ 

} ] P > ¢ { + i — i — a mn, Th - hac 
ired and seventy-three, tiie ld Janes mehnry MOrp, Dds 


ved. transferred and set over unto Frank Harris 


orp of the City O} Chicago. In the state ol Illinois, one 


f the United States of America, dry goods clerk, all his 
ioht. title. interest and demand of, 1n, and to the said in- 
Vi nti nN. ae seribed and named in the said patent of iInven- j 
r1i0n. as iIso the sald patent and any extention there of. 
AnD WHEREAS, by subsequent instrument, dated the 
ninth day of August, in the year of Our Lord one thou- 
und eight hundred and seventy-three, the said Frank 


Harris Thorp has a ioned, transferred and set over to one 
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of Five Years, and after those second Five Years, may 


again obtain a further extension for another period of Hiv 


Cars, but notinany case to exceed a total period Oo] Hifteen 


day of Mav. in the year of Our Lord one thousand eight 
hundred and seventy-three, was granted to James Henry 
Thorp, of the City of Ottawa, in the County of Carleton, 
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of the 19th of March, (R., 58,) was inadvertence or mis- 
take, then such will be the presumption. So, also, will it 
be presumed that the replications, pleading such decree, 
refer to the decree, whatever its date, upon which the sale 
described in such replication could be lawfully made; and 
that, if a wrong date is named, in describing the decree in 
the replication, then that date will be presumed to be a 
mistake, and will be held immaterial. 

W hite v. Crow et als., 110 U. ». R., 183-188 ef seq. 

IT. 

It would appear, from the opinion of the court, (R., 
38, 39,) that, in the trial below, an objection was made to 
the evidence in Exhibit No. 1, on the ground that, whilst 
the replications rely upon an alleged estoppel arising out 
of a decree of the County Court dated the 22d of March, 
yet the “execution” or order of sale which was issued, and 
on which the sale to Ladd was made, is based upon, and 
refers to, a decree of said court dated the 19th of March; 
and that, hence, there was a fatal variance between the 
averments of estoppel, set up in the replications, and the 


proofs submitted by means of said execution or order of 


This point of exception, if, as indicated by said opinion 
of the court, presented below, is not preserved in the rec- 
ord so as to be here available—this for two reasons: One 
reason is that the bill of exceptions and the record do not 
sufticiently present this exception, on the ground of alleged 
variance between the proof of estoppel and the pleading 
of the estoppel. No question in regard to the admission 
or rejection of evidence, or the .competency of evidence, 
ever becomes a part of the record, unless made so by a bill 
of exceptions. 

Storm v. United States, 94 U.S., 77, and cases cited. 
Upton v. McLaughlin, 105 U.S., 644. 
Booth v. Tiernan, 109 U.8., 205. 
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«The general power of the court over its own judgments, 


orders, and decrees, in both civil and criminal cases, during 


the existence of the term at which they are first made, 1s 


undentable.’ 


Lange’s Was a case where the court refused to sustain a 
secoud judgment, or sentence, in a criminal case, though at 
the same term. But this refusal was based upon the fact 
that the first judgment rendered was not so absolutely void 
as that the payment of the fine thereunder, by Lange, did 
not make such payment one “ punishment,” in the sense 
of the Constitution, which payment precluded a turther 
and additional punishment, and hence precluded a second 
judgment against Lange. The opinion of the court shows 
that this was the ground upon which a second judgment 
was forbidden, and that it was not forbidden upon the 
ground that the court could not, during the term, rendera 
second or difterent judgment vacating the first, where the 
first judgment had not been satisfied or the sentence 
executed. 

This control of the courts over all judgments and decrees, 
whether civil or criminal, during the term, is so familiar 
that this court,in United States v. Bassett, 9 Wall., 41, has 
said of it the following: 

«This control of the court over its own judgments during 


the term is of every-day practice,.”’ (Citing King v. Price. 


4 
»< 


— 
oa), a i? 1 OUT.) 8s 
6 Kast.,3823; Cheang-kee v. United States,3 W all., 320.) 


In the case of Goddard v. ( rdway (101 U.S., 752) this 
court reafiirined,the doctrine stated in the sentence which 
we have quoted from Ex parte Lange, regarding the power 
of the courts over their own judgments during the term. 
There the court says: | 

“Tn Ex-parte Lange (18 Wall., 163) we said «the veneral 
power of the court over its own judgments, orders, and 
decrees, in both civil and criminal cases, during the exist- 
ence of the term at which they are first made, is undeniable.’ 
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ALBERT BALDWIN, SUBROGATED tro JOSEPH ( 


on 


KEYSER. APPELLANT. 
lersus 


eVuns® We BeAt & 


Joseph ©. Keyser was the owner of the steam tug "C, ¢ 
Khevser” from the vear Tsi74. She was built especially for the 


towing business, and was, upto the Lith of October, IS77, em 


ploved Ly\ hevser. Ip towlne vessels on the \iississipp! River 
between the City of New Orleans, and the Gulf of Mexico, for 
lire, 


\ 


Neafie & Levy, of Phliladeiphia, were the builders of the 
ug, and held a Mortgage upon her, for upwards of ¥18,000, to 
secure part of her cost of building. 

October Lith, 1877, Neafie & Levy brought suit in the 
Third Distriet Court for the Parish of Orleans, ria ordinaria. 
to recover upon this debt and caused issuance of a arit of 
sequestration, Under this writ, the tug was seized by the 
sheriff of the parish and remained in his possession, until the 
Voth of that month. 

By the law of Louisiana, (Code of Practice, Art. 279), it 
Is pProy idded. as tollows: 

*A defendant against whom a mandate of sequestration 

has been obtained. except in cases of failnre, may have the 
‘same set aside by executing Ins obligation in favor of the 
‘sheriff, with one good and solvent surety, for whatever 
‘amount the judge may determine, as being equal to the value 
‘ol the properly to be left im hus possession. 

~*And whenever the defendant shall fail or negleet to 
“execute such obligation in the manner preseribed, within 


“ten Lary after the selIzure ot the property by the sheritt, 


Fe Beene 


; 
; 
H 
! 


> Thine 


Le 


lis flonor ot 


p. 4) that the libellant was divested of the 


Heavers ( 


possession of the tug, by its seizure, on the I1th of Oetober. 
ISsi4 6é that subsequently. TQ) \\ i] : wit, the oth Oetober. sid 


right of possession and right of use oO said tug was vested 
‘in Nenfie & Levy and iu this defendant: who held said 
POSSeSSION and exercised said use for them. Ly virtue of the 


order of release of said Third District Court and release 


bond herein before reterred to. 


e 


} 


He. also. avers, (p. 0.) that lis ** possession and use of 
said tue was fully recognized and approved by said Neatie 


“*& Levy. and the CAPRIURGS OF SUIA THY GAUPiNG Sat pervwd (tie 


_. 2 ‘ , ' ee. 
-the property of said Neafie & Levy. accounts of which have 
i ‘ ' ‘ 
} ’ 7 ‘ Ta age ’ } by, ] i ‘ re | i ‘ | 
been rendered to and accepted by them. and have passe 
Inte account between them and this detendant, and the 
, * . 1 : } f 
~ necount of said earnings have been received by said Neatie 
N Lev V4 ania said A euse Yr. HWUAS HO clae AL said COOP MENUS, OF 
; ; 


. . 4: ‘ a | | ; . 
*" any right OF action for or th vespect to the Use ANG DOSSCSSLON 


; . + ] } Be ae gal | 
“of suid tue, While she was held under said release bond. o1 


for ¢ ny period thereatter. or before. 
And again (p. 6): s And this defendant denies that there 


IS al VY contract: or obligation, whether Implied or otherwise, 


~ 


> 


‘on the part of this defendant to said Keyser, or that he has 
claims or shadow of claims in the premises, but the right by 


Which this respondent held and used said tug fis} as here 


o 
. 


Inbefore stated: and he denies that he held and used said 
it 


} } } 
; 


tug for his own use and benefit. but for and on account of 


? 


Neatie & Levy, as they, and he for them, had the right to do 
under sid release bond.” 
L | 
Appellant specifies, as errors im the conclusions of law. 
found by the Cireuit Court 
Ist: In that Neatie & Levy were lawfully in control of the 
steamtug Keyser under the order of a Court of competent 
jurisdiction. 
Ynd: In that there was no liability on the part of Black 
to account to libellant tor the earnines of said tue boat. 


‘Pryde that t] re Ls 3 
ora : fn that the ibel Should be dismissed. 


7 on ‘ 1 a ' . } ! . 
Libellant bases his claim upon the ground that neithe 


Neafie & Levy nor the defendant had lawtul riot [QO UN¢ his 


. é {° ,y? ] >. . } . } ] + 
tug. arter her release, or receive her earnines after her resto) 
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J. C. KEYSER 


JOHN W. BLACK 


Suppleme ntal Brief for De ti niant and A ppre Lhe (’. 


The brief of the defendant, the appellee here, was 
filed in this Court in advance of the brief of the libel 
lant. the appellant. | 

In the brief filed on behalf of the appellant it 1s con- 
tended that A party obtaining possession, under ad re- 
lease bond, of property sequestered, has no right to tise 
the property. The appellant seeks support for this 
position in the articles of the Civil Code referring to 
the oblivations ot cl depositary or bailee. see Civil 
Code of 1870, Articles 2926, 2927, 2940, 2982, 2964, 
2972, et seg. But manifestly these articles of the Code, 
have no application to the obligations of the party, 
who recelves the property sequestered under the e- 
lease bond. The. law under which he bonds and the 
bond itself, furnishes the measure of his obligation and 
the obligation of his surety. The condition imposed 


by the law and the bond in respect to the use, is, that 
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5. Denied, on information and belief, that suits 
were brought under said Reissues, in the District of 
New Jersey and in the Southern District of New 
York, as set forth in the bill of complaint, and 
alleeved that said suits were collusive. (/’ee., p. 22, 
Ih, XL, XLT.) 

6. Denied, on information and belief, all allega- 
tions as to the issue to said David of his Patent No. 
69,189, on the 24th day of September, 1867: 

The assignment of said patent tothe Salem Shade 
Roller Company : 

‘he bringing of a suit under said patent by said 
company against said Harris in 1873,.in the District 
of Massachusetts, and the rendering of a cdeeree 
therein sustaining said patent, and ordering an in 
junction to issue against said Harris, and alleging 
that said decree was fraudulent and collusive; and 
also denying, on like information and belief, 

The assignment of said David Patent to t 
plainant. (Rec., p. 24, 25, XIV. to XLX.) 

7. Denied that the defendants had made, used or 
sold shade fixtures embodying the inventions pat 
ented in the said Hartshorn and Campbell Reissues, 
and in said David Patent, oreither,of them. (/ee., 
p. 26, XX.) 

S. Denied that the said Hartshorn, Campbell and 


David were the first and original inventors of fl 


inventions deseribed in said Patents No. 7.370, No 
7.367 and No. 69,189 : 
And .alleged that said several inventions. or 


le 


material and substantial parts thereol, were shown 
and deseribed in various patents mentioned in said 
answer (Pec., p. 24, 26, X XL.), among which were 
the following : 

Letters Patent No. 44,624, granted to the com 
plainant Oct. 11, 1864; and the Reissue thereof, No 
2 756, granted Aug. 27, 1867 : 

Letters Patent No. 68,502, granted to the com 
plainant Sept. 3, 1867 ; ) 

Letters Patent No. 69,176, granted to William 


Campbell Sept. 24, 1567 ; 
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Infringement. 


The claims of the several patents alleged to have 
been infringed by the defendants are as follows : 
‘The claim ot the Hartshorn Ri LSSUES, Vo. Z.34VU, 
‘In a spring shade roller having a pawl o1 
detent and ratchet, or their equivalent, COon- 
structed and arranged so as to engage automat: 
ically for holding the shade at any desired point 
or height, the combination witha ratchet, or its 
equivalent upon the stationary spindle or sta 
tionary part of the fixture, of a hinged or 
pivoted pawl, placed upon the end of the roller, 
and acting substantially at right angles to the 
ratchet or notched hub.’’ 
The first Claim of the Campbell Reissue, No. 7,367. 
‘1. Ina spring shade roller, having a pawl or 
detent and ratchet, or their equivalent, so 
arranged as to allow the shade to be drawn 
down or run up without obstruction, and which 
engage automatically with each other to hold ' 
the shade in any desired position ; the arrange 
ment of such pawl or detent on the roller which 
carries the notched spindle or ratchet, so that 
when the roller is removed from its brackets 


| 


the tension of the spring will be preserved.’ 
The two Claims of the David Patent, Wo. 69,189. 


‘1. The arm or detent k, arranged upon the 
roller in such a manner that it moves toward 
and AWAY from the centre or axis of the roller 
by the action of gravity and centrifugal force, 
substantially as described. 

2. The combination and arrangement at thi 
same end of a shade roller, of the spring e, 
rod d. and arm or detent kK, or their mechani 


eal equivalents, substantially as deseribed.’ 
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icted by the delendants: but ev dene Wiis 


them to the elfeet that the patents In sul. 


were to be | Imited, in \ lew ol prior pal - 


$c ages aw Barrel C3Roller 


ents, to the particular devices described and shown 
therein: and that when so construed and limited 
defendant’s rollers did not infringe any of said 
patents. 


Testimony as to prior Adjudications 
upon the Patents Indorsed. 


a. HARTSHORN & CAMPBELL ReEtsSsUEs. Nos. 7% 
AND 7.367. 


Testimony was put in by the complainant (/ec., 
p. 32) to show that final decrees and orders for 
injunction and attachment had been granted by the 
U. S. Cireuit Courts in New Jersey and in the 
Southern District of New York, upon the Harts- 
horn & Campbell Reissues, and this testimony Is set 
forth in the Record on pages 99, 100, 101-152, 153 
155, 156 and 169, 170. 

These decrees were entered, however, by default, 
and not upon final hearing on pleadings and proofs; 
but the orders for injunction and attachment were 
made upon vigorously contested motions, and 
after hearing counsel for the defendant, and were 
submitted as being to a certain degree of as high 
authority as decisions upon pleadings and proofs. 


bh Tink Davip Patent, No. 69,189. 


The complainant put in evidence (fec., p. 32) a 
copy of a record upon final hearing on pleadings 
and proofs, ina suit brought upon this patent by 
‘Whe Salem Shade Roller Manufacturing Co. V. 
Hlarris,’ tried in the U.S. Cireuit Court for the 
District of Mass., decided in 1875, and a copy of the 
decree entered in the Same Catise in December, 
IS75, sustaining the David Patent. 

The Record, so faras printed, is set forth on pages 


157 to 168 of the Record. 
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Testimony was also put in by the complainant to 
show that the shade roller sold by the defendant 
Harris, and which was held by the Court, in the 


° . a y 7 47 , 77 ' ? , 
SAIG. SUID O} the SOLEIL Wlidme Reolle) Manufactur- 


LILO Compan vy Y. Harris. bO he un infringement oft 


the David Patent, No. 69,189, was substantially the 
same in construction as the shade rollers made and 
sold by the defendants (appellees) in this suit. 

The Harris Roller is shown by the rollers marked 
‘S$. S. M. Co. vo. Harris, Complainant’s Exhibits 


No. 2 and No. 38.” 


The annexed diagrams show the construction of 


the defendants’ roller and of the Harris roller, and 
the form and position of the pawls and ratchets 
therein. 


No evidence was offered by the defendants in the 
present suit, questioning or contradicting the testi- 
mony of the complainant as to the previous ltiga- 
tions upon his patents, or as to the construction of 


the Harris roller. 


Validity of Reissued Patents. 


riyvt. » e ; ee ce = a sla } 
he Reissues appearing to have peen granted 

H : : . i ; : i. | ——o Sree tart a . 
about nine years aiter the Cranl Ol thell originals ° 
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bie ruie Ol Princip. _ express (1 11} Mille Vy. DTAaSS 
fy t | | s -~ ~ ] 4 o? ‘ " } 
Co., 104 U. S., 350, and in subsequent cases; and 


that there had been no ‘‘unreasonable delay’ in 
applying for and securing such Reissues ; and that 
such Reissues were good and valid Patents, testi 
mony was put in by the complainant to the follow- 
ing effect: 
( (71) That the complainant, Hartshorn. Ov Thre Wa) 
. / % 7 
i 


OF Auqust, IS67, filed an application for a 
7 t 1 A 


Patent for an Improvement In Shade Rollers. on 


which there was granted to him, om fhe 3d day of 
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flarris Roller. 
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Seple mboer, 1567. L, tters Patent No. 65.502. 1n whieh 
| 7 he . | . } | . ¥ 
there was granted to him a broad and cenerice 
claim as follows (see Patent No. 68,502): 

‘The attaching of a paw] and a ratehet,. o1 


notched hub to a window shade rolle 


oo 
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map 


vided with a spring, or to parts connect 
sald roller, in such a manner that the ter 
of the spring will, without any manipulation 
or adjustment of parts whatever, always be 


preserved, whether the roller be fitted in th 


, 3 if 
brackets or bearine’s. or removed therefrom. 
substantially as set forth 

in bene substantially che Same cialm as 18 now 

} : } = » a. | ] >» re Y jay 6 ylem 

claimed in the Campbell Reissue No. 7,567 
H) That a short time alter, o7 the 14th day of 
{ f 


AIMUGIUSE, 


1867, Campbell filed an applheation for a 
Patent for an Improvement in Shade Rollers, in 
which the invention, like that of Hartshorn, had 
the pawl and ratchet both connected with the roller, 
and would permit the roller to be removed from its 
brackets without unwinding the spring, but differed 


1 
; 


inform and arrangement from t 


hat of Hartshorn, 
and that Campbell, on his said application,’ had 
oranted to him on the 24th duy of September, 1867, 
Letters Patent No. 69,176; the claim in his Patent 


being confined to the peculiar form of pawl and 
ratchet shown and desert bed Dy him (See Patent 
No. 69.176). 

Campbell’s application was filed 15 days after 
that of Hartshorn, and his Patent granted ?/ days 
after Hartshorn’ s. 

The applications of Hartshorn and Campbell were 
both prepared and filed by the same attorneys 
Munn & Co., of New York city (/eec., : 


Hartshorn’s application being first, In point of 


T 
jf \ 
f 


yD / 1 | j 
/ ° its . . 


time, a broad, generic claim, covering broadly the 


invention set forth in his specification, and such as 


he supposed he was entitled to make, was Inserted 


a 


in his application; but 


made a few days later, the claim was imited to the | 


particular form of paw] 
him 


No interference was dec 
between the two applications, but both were passed = 7 


with the claims as made 


(c) That in preparing 
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Campbells invention be 
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broad claim could only be 


part of Campbell's patent 
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(7) That applications for reissues of said patents 
were made by the complainant (who had become 


the legal owner of the Campbell patent) in May,1875, 


within a “reasonable time,’’-—much less than two 
yvears—after the defects in said patents were dis- 
covered and established by the testimony of Camp- 
bell; and that upon such applications the reissues 
In suit were granted (Patents: Ree., pp. 11 and 13). 

The broad claim originally contained in the 
Hartshorn patent of 1867, No. 86,502, being trans. 
ferred to and incorporated into the Campbell LR 
issue. No. 7.367 s-—-and the claim in the Hartshorn 


Reissue. No. 7.870, being limited to the particular 


device of pawl and ratchet, Invented by him. 


None of the testimony put in by the complain 
ant, in relation to said patents and their reissues, 


Was controverted or questioned by the defendants. 


Defense to Suit. 


‘The testimony put in by the defendants wary prin 
cipally to establish : 


That in an English patent, granted in 1848 to Ed- 
ward Smith, there was described and shown a spring 
shade roller, having a pawl and ratchet so. con 


structed, to quote the language of defendant's 


expert, that *‘ when the curtain was moved rapidly, 


the pawl would overrun the ratchet so as not to en- 
rage with it, but when moved slowly the paw] 
would drop into the notehed hub, engage with it, 
and stop the revolution of the roller,’ and that 
‘as thus construeted the roller could be taken from 
it; brackets and removed therefrom without un- 
rolling the roller or disturbing the parts in the least” 


(Rec., p. 106, Int. 17). 


That In view oO the sald Smith Patent. and of the 
first Hartshorn Patent of 1864. 


and the original 
Campbell Patent, No. 69,174, there 


te 


was no invention 


} ; deseri! in the Hartshorn Reissue, No. 
4.40 Pec iL TUS. nil A} ) 

(nd that in view of the said Smith Knelish 
Patent, and the old | 


Ider Hartshorn Patent of 1864, the 
[f Campbell and David 


id must be confined 
to the particular device o ion of pawl 


ribed in those patents 
( Pee.. Pp. LOY. y f 7 D\ « 


t under such construction of those pat 
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lid not infringe suel 
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Defendants’ Exhibits. 


The defendants put In evidence ( £2 C., Pp. LOT, LO2): 

Hartshorn Patent, Wo. 68402. of Sepe. J, 1004 ¢ 
the Original Patent of the Reissue No. 7,370. now in 
sult: 

flartshorn Patent, No. 2,756, of Aug. 27, 1867 ; 
the Reissue of the Hartshorn Patent of October 11, 
[S64 : 

Caimpbe li Patent. No. 69.176. OF Se Pt. obs 15607 ¢ 
the Original Patent of the Reissue No. 7,367, now 
In suit: 

Hnglish Patent, No. 12,375, of Dee. 16, 1848, 
oranted to Edward Smith; and 

English Patent. No. 2416, of Nov. 15, L854, 
eranted to David Davis. 

And also Cerli fi dd ¢ ‘optes of fhe Models in the 
U.S. Patent Office, in the 

Hartshorn Patent of 1864, No. 44,624 : 

Hartshorn Patent of 1867, No. 68,502 : 

Campbell Patent of 1867, No. 69,176: and 

David Patent of 1867, No. 69,189. (Ree, p. 113.) 

And @ Mode/ claimed to be made in accordance 4 
with specification and drawing of the 


’ 


Smith Enelish Patent of 1848. (?ee., p. 102) 


Rebutting Testimony. 


The complainants rebutting testimony was 
chiefly directed CO prove that the Smith Knelish 
Patent of 1848 did not deseribe or show, as alleged 
by defendants, a shade roller with a pawl and 
ratchet so constructed that, when the curtain was 
moved rapidly, the paw! would overrun the ratchet 
so as not to engage with it, but when moved slowly | 
the pawl would drop into the notched hub, and 


stop the revolution of the roller : 


16 


That the construction of that Patent as given by 
the expert of defendants was radically incorrect and 


could not be sustained from any proper construc- 


tion and interpretation of the language contained 
therein, 

And, that the pretended Model of such Smith 
Roller, introduced by the defendant, did not truly 
represent or illustrate the construction and opera 
tion of the fixture described in said Smith Patent 


And, that said Smith Patent did not, when prop 


~ 


rly construed, in any way anticipate complainant’s 


Patents. or limit the claims contained therein. 


Hearing and Decision. 


fhe ecnuse came on for hearings. on pleadings and 


roots, before Mr. Justice Bauxter. cal Detroit, 1} the 


Oth day of April, ISS5, and was decided Ly him. Ol) 


} a ] 


the hearing; the bill of complaint being dismissed, 


V ith eCOsts to the defendants. 


No written decision was given or filed by the 
learned justice, but in his oral opinion he held that 
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both of the Reissued Patents in suit were invalid, 
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forth so fully, and as we believe correctly, the gen- 
below, CX 
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eral condition of the cause in 


the Court 


tended argument on many points will be unneces 
sary ; the attention of the Court will, 


therefore. le 


more particulary called to those questions which are 


considered most important. 
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spring pawl and ratchet, which required the use of 
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The Reeord in said suit, as also the Decree entered 
therein, have been put in evidence in this cause 
Rec., p. 157 to 169. 

A copy of said Decree was attached to the Bill of 
Complaint, and is printed in such connection, at 


4* > 
page 18 of the Reeord. 


The Deeree made in that case ordered, adjudged 


Jacob David, September 24th, 1867, is a good and 


valid Patent. and that the said Jacob David is the 


original and first inventor of the invention deseribed 
and obtained :°> and 
That the defendant has 17 fringed thie ti ¢f 
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Harris Rollers, Nos. land 2. 


it Rollers are in faet the identical 
rollers which were put in evidence in the suit in 
Massachusetts, as rollers sold by the defendant Har 
ris, and the sale of which was admitted by the said 
Harris. 
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But whether this force is called ‘ centrifugal 
force,” or *S momentum 7’—and 2ames are not things 
it is that force, according to Dr. Hagan’s own 
showing, which is produced by the rapid revolution 
of the rollers, and which carries the pawl or latch 


outward and over the eatch. 


Rec., p. 116. Cr. £nt., 24, 26. 


This testimony of the defendants’ expert 1s cer 

tainly very remarkable as coming from one who 
considers himself competent to testify as an expert. 
He evidently desires to convey the Impression, 
Without clearly voicing it, that the David specifica 

tion and its claim does not truly: set forth the 
Invention purporting to be described therein; but 
he cannot, or dare not, Say more than that he 
‘very much dowbts whether the roller has velocity 

. 


enough to produce the result’? (of throwing out the 


A 


f 


arm or detent) ‘ey its centrifugal foree.”’ 

The testimony of the complainant’s experts, Ren- 
wiek and Kittle, is, on the other hand, clear and 
not dowhtingly, that the force which carries, in the 
David invention, the arm away from the axis of the 
roller, and causes it to pass (when the roller is 
rapidly turned) over the bracket, is ‘* centrifugal 
foree.’ and that 1t acts as ‘‘eentrifugal foree’’ in 
the David and other rollers In quesfion, to keep che 
pawl from the ratchet in the rapid revolution of the 


rollers, and the reasons they give for. thelr opinion 


ur outweigh any ‘“S dowbts”? Dr. Hagan may have. 


(Kittle s tes.: Ree. p. 90, Int. 23.) 


The learned Judge, who presided at the hearing 
in the suitol The Salem Shade Roll r Co. V. Harris, 
and who decided that Case, Sees also CO have had 
no ‘*‘doubts” as to the presence of ‘* centrifugal 
foree” in the operation of the David roller and its 
effect upon the pawl in Keeping the latter in the 
rapid revolution of the roller away from the ratchet; 


Serer zt, 
; 


GIL 
ey 


and in finding the same force operative in_ the 


same way in the roller sold by the defendant in that 


t 


The decision Of the Court, In Sali //é Shade Roller 


Vanufacturing Company v. Harris, in finding 
that the Harris roller was an infringement of the 
David patent, held also,asa necessary consequence, - 
that the David invent 


ion was not confined or limited 


to the particular construction and arrangement of 


teh ‘rhe ‘ 
pawl and ratchet, described and 


shown in the 
David patent; but covered any form and arrange- 


ment of pawl, which moved toward and away from 


by gravity and centrifugal 


— ‘ 


Such decision, as to the scope of the Invention, 1s 


decisions. before le- 


f° a | 1,4 —— oe . sil ~ = 
ferred 1 made by different Courts. in the SLULLES 
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were ‘‘ loose or sliding pins or bolts,’’ as termed in 
his patent, and these moved in holes or cavities 
formed in the block, or that part of the roller that 
formed the end oft the hollow tube. and its bearing 
upon the shaft or spindle. These holes, or cavities, 
were on opposite sides of the roller, leading from its 
outer or convex surface to alittle at one side of its cen 
ter. ‘he opposite sides of the shaft or spindle were 
flattened or notched, and formed the ratchet. When 
the roller was run up rapidly, the loose pins were 
projected outward by centrifugal force, and were 
carried away from the shaft, but when the roller 
was checked, the uppermost pin would drop down 
by gravity against the flattened or notched side of 
the shaft, and hold the roller securely in place. 

Campbell's evident wish and intention was to pro 
dice a device which would secure the advantages 
of the Hartshorn invention of 1864, and which, In 
his opinion, would not interfere with it. 


[Le SAYS ‘ 


‘I thought they [the loose or sliding pins 
were entirely new, and did not interfere with 
any previous patent of Hartshorn.”’ 


(Campbell s tes.: Rec., p. 167, Cr. Lnrt. 24.) 


Campbell’s pawls—the ‘‘ loose or sliding pins”’ 
moved toward and away from the center or axis of 
the roller by the action of gravity and centrifugal 
force, as did the pivoted arm or detent of the David 
roller, anc they engaged with a stationary part of 
the fixture, as was also the case in the David 
roller. 

But in the Campbell roller, there was this 7e2 
feature of construction, that the ratchet, or part 


¥ 
ha I 


with which the ‘‘ loose, shding pins”’ or pawls en 


enced, Was placed Upon and made a part of the 
spindle connected with the roller—this spindle being 
held stationary by its projecting end being secured 


in the Jaws of the bracket. 


This placing of the ratchet upon the stationary 


spindle or non-revolvine part of the roller axis, and 


which was a part of the roller proper, secured a fixed 
relation of the pawl and ratchet under all elreum 
stances. whether the roller was in or out of its bear 


Ings. 


in consequence of this construction. the paw] and 
ratchet would remain in encagvgement when the roiler 
was taken out of its bearings. and the spring would 


not run down but would remain wound up 


su iP - - Se : - : . 
The defect or imperfection, existing in the early 


Hartshorn roller. and. also in the David roller—that 


tie roller could not be removed from its brackets 
without the spring unwinding—was thus remedied 
and overcome by the Campbell invention. 

The Campbell roller was thus an advance in the 


| 


art, compared with anything which had preceded 


This feature of construction is the subieet matte) 
of the first claim of the Campbell Reissue No 
7.367. which is 


In a spring shade roller, having a pawl or 
detent and ratehet. or therr equivalent, SO 
arranged as to allow the shade to be drawn 
down or run up without obstruction, and which 
engage automatically with each other to hold 
the shade in any desired position ; the arrange 
ment of such pawl or detent on the roller which 
carries the notehed spindle or ratehet, so that 
when the roller is removed from its brackets 


the tension of the spring will be preserved ; 


and which is the claim of this patent, which 1s 
alleged to have been infringed by the defendants. 


Miarlshorn Rei S8tte 


7370 


Thre HARTSHORN INVENTION: PATENT 7.370. 


Invention made only a few days before the ap 
plication for the Patent. 


(flartshori s tes.: Rec., p. 96, Int. 15-17). 


The invention of Hartshorn, deseribed and 
claimed in this patent, is in the arrangement and 
combination of the pawl and ratchet is substantially 
the same as in the Campbell roller—that 1s the pawl 
is placed upon the revolving roller, and the ratchet 
upon the axed spindle, and the pawl moves towards 
and away from the axis of the roller by gravity and 
centrifugal force, as in the Campbell roller, engaging 
by gravity, with the ratchet under a slow revolu 
tion of the roller, and being kept from engaging, 
by centrifugal foree, under a rapid revolution of 
the roller. The pawl and ratchet also have and re 
tain a fixed relation to each other, whether the 
roller is in its bearings, or removed therefrom, so 


that the uncolling of the spring is prevented, as 1n 


the Campbell roller, when the roller is removed trom 


The difference between the two rollers is that of 
specific construction and arrangement—the pawl in 
this Hartshorn roller being pivofed on the end ol 
the r, to the inside of a plate or disk attached 
} 


thereto and revoly Ine with Im, and acting suostanti 
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oe 


aliv at rght angies to the rate het or notehed hub. 


ch Js placed Upon the fixed spindle 
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Diagrams of such two rollers are here given. 


The only difference between them is in the shape 
of the pawls and their location on the end plate. 
In the ** Harris Roller’’ the engaging part or toe of 
the pawl is on the iower side of the pawl, and the 
pawl is pivoted on the outside of the end plate, ex- 
posed to view; while in the ‘*Saginaw Barrel Co.’s 
Roller” the pawl is a hooked pawl, so called, its 
engaging toe being at the end opposite to its pivot, 
and the pawl is pivoted to the inner side of the end 
plate, and thus hid from sight. 


Unless the decision of the Court in Salem Shade 
Roller Manufacturing Vo. v. Hlarvis 1s to be held 
erroneous in deciding that the ‘* Harris Roller,’’ 
vith its pawl and ratehet differing in form and ar- 
rangement from the pawl and ratchet of the David 
Patent, was an infringement of said patent, 

And the Davis Patent is to be construed as cover- 
ing only the specific form and arrangement of pail 
and ratchet shown In it. 

that the roller 
made and sold by the defendants in this cause is also 
an infringement of the David Patent. 


It must follow. it is submitted. 


lll. Are complainants patents good and valid / 
W hat are the defenses made thereto by the Defend- 


ants, and are they sustained ¢ 
A. PRIoR INVENTIONS. 


The principal, and perhaps it may be said the only 
real defense raised in this sult by the Defendants Is: 

That prior to any of the Patents in suit, and prior 
to Hartshorn’s Patent of 1864, a Shade Roller ex- 
isted, and was described and patented which had and 
employed an Automatic Pawl and Ratchet, so con- 
structed and operating that their engagement and 
disengagement was controlled and regarded by the 
varying speeds of the revolution of the roller ; 
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That the pawl and ratchet were so arranged that 
they would retain the same relation to each other, 
whether the roller was in or out of its bearings, so 
as to prevent unwinding of the spring ; 

And in which the pawl] was pivoted, and acted 
substantially at right angles with the ratchet 

And that, in view of such prior structure, the 
Patents sned upon must be limited and confined to 
the particular construction and arrangement of 
paw! and ratehet, shown in said Patents: 

And that, therefore, the Rollers of Defendant do 
not infringe upon any of Complainant’s Patents. 


The Patent put in evidence by Defendants, and 


relied upon to prove the existence of such structure, 
cranted in England to Edward Smith, No. 
12.375 of 1848, and which is marked ‘‘ Defts.’ Ex. 
hibit Smith’s Enelish Patent.”’ 


The invention set forth in said Patent is declared 


a 
a 
——< 


to be for *‘ Improvements in Window Blinds, and in 
Springs applicable to Wincgow Blinds, Doors and 


45 . 19 
Other hKe purposes. 


The ‘‘ Improvements in Springs, ‘applicable to 
window blinds, doors and other like purposes,’ con- 
sist in the application thereto of a description ot 
springs, commonly called torsion springs, never 
hitherto used for that purpose.”’ 

Torsion springs are those in which is utilized the 
force with which a rod or piece of metal or other 
material, when twisted, tends to return to 1ts nor- 
mal position. 

Knight's Mech. Dictionary: Torsion Spring. 


Compts Record, p. 56; Renwick, Int. 22. 
These improvements however have no relation to 
cll) thine lM the present sult, and miav be: assed 


Without further consideration. 
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le - + ] wy | } 
spring ordinarily used to press the pawl! on the 
aon * ] , oe ee. 7 i 
rate lye wileel), by We LGRLLILG LILt short ¢ , G4ereas 
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the ** short or 
to take the place of 
ad to the outel 
and tassel (as 
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nere would be no 


order ** { 


is - : : . art ra 4 
LO relleve it OF Dari Mi the weloht O} the COra and 


assel.”’ the weight of sueh cord and tassel must be. 
when not lifted, greater tha Lf wejoht O} ‘the 
short or inner end Vi s otherwise there 
uld Ly > |" «Ee * \ | lievineg ma paw! of 
irt of the weight of sueh cord and tassel. ‘* to 
CAlLLSe if FO eaten Into blie tet th OL the ratehet.” 
This explanation and interpretation of the mean 
ne Ol the Smith Patent, would seem, from the 
Pane ua Oe LLS Le SU Dial biGd mabtuvasd ANG SO aC- 


: atl 1 ' , { if rnon? 
coradant with COMMON Sehse, as to pe Ssell-evlaeht, 


| | 
P + ~ : tT }*y aT 
and not to admit -¢ C LCS rrectness 
' . ’ ; ] 14 } 
| rhs rite Phore i i rif ri CCl. aliq ij ie 
j ‘ ,] j J + tom) j 
eloht of the cord ana . Littached to the oute 
+ 4 | ' ; ¢ + ‘ 
end oi the paW hoes Ho LC l Dy reason oF thet 
| 5 ‘ crt } 1% ri hy " j ze. | i 
— Catvc i VV ¢ e- i e ‘ ffi} ‘ 4 YY Af Lil YW & OT be 
t } nm? ) ; + | . j ' 4 ot 
. ()] ) brie) a ( } if i i, ¢¢ ) Drie Oras Oil 
oe shen anch « and { jd axe 
‘ i ¢ fa Ul iT le § \ \ 5 \ \ SUL' i L\ ra cLI lt cas Cr al 
| ” 4 ; 
1] ec Dv the hand LS¢ LILe paw] btO caten 
} : P 
nto the teeth eek ratchet, then the paw! 
WW ¢ iva ; . yt? +} yi ty Y) '} » , : »rVT | iti t | ny 
v¥ Pili A CU PULL fcbit \ i i Citi ee ii iit Vv | i} Lil 
f + } > +] tee} f ] f . . } i t | 
LCCULII ()i LILe rate ANG iit Ae, ratlon CJ] DiLt 
| a ? ld , 4 } § .? t- | “> 7} } 
rolier would be LO Tore POISeCLESS bilalhlh Wilten 
| j i hy (" | 
on _ r . ' . ‘ | . . se . . 42 . . ; , 
bhe spring’ was used; the ovyect or purpose ot tit 
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improvement would in such case be entirely de 


feated. 
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ation ol Ho" | of the Drawn Om that the pawl shownh 
in that figure, when enevaved with the ratehet, will 
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permit no upward movement of the shade, until th 
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pawl is, by some means, lifted from the ratchet; and 
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bhat, 1 he greater weight of the eord and tassel 
A t ‘ of ’ , i ] 3 t | ) A iif 
LOeCS noob ac WilLCiL {10 i » IA » LEL PDaiwe (ott 
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) Ltle@ Prateu ~ wee Da ' COnCINUALLVY remalni in 
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ng paw! 
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The construction and Operation Of the roier, 


oy 


ported by the testimony of both of the ixperts ot 
Complainant, Renwick and Kittle. 
Renwick, Int. 11 to 14, Compt.’s Record, 
pp. 36 to 40. 
Kittle. Int. 5 to 9,10 to 13, Compt.’s Ree- 


ord, pp. 82 to 85, 86. 


The Expert of Defendants, Dr. Hagan, however, 
finds, or pretends to find, in the Smith Patent and 
Roller.a2z Automatic Pawl and Ratchet.constructed, 
to use his language, to operate, **so that when the 
curtain was moved rapidly the pawl would overrun 
the ratchet so as not to engage with it, but when 
moved slowly the pawl would drop into the ratcheted 
hub, engage with it, and so stop the revolution of 
the roller,”—or having the same operation, which is 
found in the rollers described in the Patents sued 
upon, and in the Defendants’ roller. 

Dr. Hagan’s explanation and interpretation of the 
construction and operation of the Smith Roller is 
found in Defendants’ Record, as follows: 

Int. 17, p. 24; from line 7 to 17. 
Int. 20, p. 26; lines 17 to 28 inclusive. 


He however admits, on his cross-examination, 

That there is no description, statement or lan- 
ouage in the Smith Patent, that the Smith Roller 
operates as asserted by him, namely, ‘‘ when the 
curtain 1s moved rapidly the pawl would overrun 
the ratchet so as not to engage with it, but when 
moved slowly the pawl would drop into the ratchet 
aud stop the revolution of the roller.”’ 

Cr. Int. 49, p. 50; Defts.’ Record. 


And, that there is no statement or intimation in 
the Smith Patent (exceptl that before quoted, as to 
dispensing with the spring by weighting the inner 
end of the pawl, etc.), to the effect that the Smith 
Roller can be operated by handling the curtain 
alone, which could be done if the pawl ane ratched 
IDET E automeatie. 


Cr. Int. 50, p. 50, Defts.’ Record. 
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engage to the same extent as they do in the pat 
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that the acting face of the pawl and the tooth will 


This identity is not only proved by the testimony 
Renwick, Int. 7, Compt.’s Record, page 48, fol. 191), 
Kittle, Int. 15, Compt.’s Record, p. 90, fol. 359, 
but is also apparent from a comparison of such 
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— 


7 
— 
v 
— 
ae 
were 
s 
“a 
eee 
— 
~ 
— 
ee 
— 
“ 
» 
—? 


As to whether the Defendants’ Exhibit ** Model 
Smith Enelish Patent.”> is or is not in accordance 
with the Smith Patent, see further t] 
the Experts of Complainant. 

Renwick, Int. 15 and 16, Record, pp. 44 
to 47. 


Kittle, Int. BF Record. Dp. Si TO SY. 
- ‘ 


¥ 


And see also the testimony of the same witnesses 
as to Complainant's Exhibit ** Smith Roller 1.’ and 
its aecreement with the structure described in the 


Smith Patent. 


Renwick, Reeord, pp. 47 to 49, nt. 17. 
Kittle, Record, pp. 89, 90, Int. 14, 15. 
Dr. Hagan also testifies that the roller de- 


seribed in the Smith patent, 1S So constructed that 
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removed therefrom without unrollinge oO} disturbilny 


he parts in the least: a@l/ fhe effort necessary te 
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if mould Ae LO lake bhi rolle) J) OV OE LETS bDear- 


Defts.” Reeord, p. 24, Int. 17, last clause 
of answer. 


Defts.’ Record, p. 26, Int. 20, lines 28 
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in the Campbell reisstie, as to removability 
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-c¢ hetwe 5 . ‘ Ste 2h desi’ - 
is He~_tweetl a STEULL Pure. as a CEC Fe Liic “Se Y CE cul parts 
c? ae 4 : . : ] a } ” , - ie 7 
of which are fitted together and then nailed o1 


serewed to hold them in position, and the same 


66 ¥ ‘* >? | ra | 
Strueture moa knock-down Shape, the 


4 iat ' i 
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parts of which are adapted to conneet with or be 
+\*) } | ‘ } ‘ rr) n+ +}, " Ls Y) 
SPDALTALeCa rOML Cacti Tile] L) \ rie nat riucecclon ()] 
phe porns, and req Urine hao they fasten ne 
ne Pes 
\s to the eapaeityv, or rather want of « Lpaclty eX 
t + | —, it | 1 } | | ; 1 
ISETRNG iT) [tle aieaee POLLL@E] Ot removal trom 1ts 
; } } rie " 
brackets, see also the testimony of complainant's 
s 5 
PX pelts 
i 
> ’ , = ‘ } ‘ ' 
Renwick, Int. 15, p. 46, fols.181 to 188, Cr. 
int. 62, p. 72. 
t ie. 4 4 
Kittle. Int. 17, 18. pp. 91. 92 
¥ > i | ‘ =Y4 
And as to “ Davies English Patent.’’? Cr. Int. 28. 
Yn. OY 
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1s to the provision for sueh removal existing 1n 
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Kittle, Int. Ll. p. 18, fols. 52, 58. 


i 5 ° wa . 
Renwick, Int. 20, p. 54, fol. 216. 
; Cr. int. 67. p. 7d. Tol. 300. 
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all the evidence Ih the present su n reterence 
‘ 
t | } t; - 4 ‘aby itt va. thyert riiga “7 rhey ry ‘)) 
rhnerebo, Lb IS SUOTMILLCEG, tildt Ctl COTISLEU Oil «til 
° (° 1 } °F mare } } - : ' 
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That said Smith patent does not describe or show 
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the curtain was moved rapidly the pawl would over 
run the ratehet so as not to engage with it. but 


when moved slowly the paw! would drop into the 
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combination claimed in the first claim of the Camp- 
bell Patent. 

Other elementsor features, besides that-of the lock- 
ing of the spring when the roller is removed from its 
bearings, enter into the combination claimed in the 
Campbell Patent, and are necessary for the opera- 
tion of such combination. These are not found in 
the Smith Fixture, and are such as required the 
exercise of invention to combine and arrange as 
they are found in said Campbell patent, and to 
operate in the manner therein deseribed. 

That this is so is clearly and conclusively shown 
by the testimony of Uomplainant’s Experts, Ren- 
wick and Kittle. 


‘> 


Complt.’s Record, pp. 72, 73: Renwick, 
Cr. Int. 62 to 64. 

Complt.’s Record, pp. 91-94; Kittle, Int. 
17. 18. 

(n effort is also made by the Defendants to estab 
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lish an Cppare nt stmilarity, between the roller o 


the Smith patent and the rollers deseribed in the 
. ° " * v ‘ . : ’ : 
Patents upon which this suit is brought, through 


1] 


the springs used in those rollers. 
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The Smith Patent shows a ‘‘torsion’’ spring of 
India Rubber, which 1s @o¢sfed upon itself, as 


} ° y ] } {* 
hrends are faoisfed to make a eord: and Defend- 


ants’ Expert, to prove such similarity, designates 
the spring's found in these struetures shown in Com- 


plainant’s Patents as “torsional.”’ or “ torsionally 


acting springs. 


Deft.s’ Record, Hagan, Int. 18 (p. 19), 14, 
l-> (p. 20), 16 (Dp. 21), and Cr. Int. 1 to 


Defendants’ Expert admits that the sprines found 


in the Complainant’s Patents, and also in the De 
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Oy} spiral Springs ; but he ClalmMs That Thev ~* operate 
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by torsion,’ and not as spiral springs, and to justify 
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In respect to the Campbell Reissue No. 7,367, De- 
fendants’ Expert testifies, that he ‘‘finds that 
said Reissue has been expanded, and. inciudes 
matter and elements which made no part of the 
original patent or its claim.” 

The expansion alleged as being found in said Reis- 
sue consists In the insertion in the first claim of the 
words ‘‘ pawl and ratchet’? (as synonymous with 
‘detent’’), which words defendants’ expert de- 
clare describe “a distinet mechanical element, known 
as such in mechanies,’’ and which element he 
alleges is ‘‘not described. mentioned or alluded to 
in the original patent.’ 


Defendants’ Record, Hagan, Int. 24, 


That witness also gives a definition of what “he 


considers ‘‘a pawl,” as follows : 


‘A pawl is a claw pivoted at one end and 
arranged LO allow of the progressional Or YTe- 
cessional motion of a ratchet wheel with which 
it engages: these are what are denominated 
push pawls and pull pawls, one kind which en- 


r| 

i 

} 
I 


cance with a ratchet to hold it and arrest its 


motion, and another to engage withit and move 


the ratchet.’ 


Defts.’ Record, Hagan, Int. 23, p. 30. 


He is however unable to give any authorities sus- 
taining his definition of *‘a pawl.” 


(Cr. Int. 61. p. 3. 


Or that the particular device he describes was 
known asa distinct mechanical element under the 
name of a ‘** pawl.” 

And he is unable or unwilling to answer the 
question put him: ‘*’To answer definitely as to the 


difference between ‘pazls and delents.’ ”’ 


Cr. Int. 65 to 69, p. 54. 
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that we have been able to find-is there any refer- 
ence to their classification or division as ‘* push 
pawls*’ and ‘* pull pawls.” 

Webster defines ‘‘Pawl’’ as ‘‘a short, movable 
bar, to check the backward movement of a wheel, 
windlass, ete.; a cateh, click, detent or ratchet.” 

Worcester defines ‘‘ Pawl” as ‘ta piece which 
falls between the teeth of a ratchet wheel: ra click 
or detent.” 

Anight (Mech. Dic., ‘* Pawl”) defines **‘ Pawl” as 
“a pivoted bar adapted to fall Into the notehes or 
teeth of a wheel as it rotates in one direction, and - 
to restrain it from back motion.” 

He further says, ‘*the same device is called a 
click, when acting in connection with a ratchet 
wheel, as in the winding part of a watch.”’ 

And adds further. ‘‘It is sometimes called a de- 
fent. This is its office, but the thing has already 


a 


names enough.” 

And the same authority defines ‘‘ Detent” as ‘a 
pin, stud or lever forming a stop in a watch, clock, 
tumbler-lock, or other machine; it 1s variously 
called in specific cases as click, pawl, dog, fence, 


PTC. 


Compt.’s Record, p. 106. 


The evidence of both of Complainant’s Experts is 
also clear to the point, that no different invention 
is shown and described in the Campbell Reissue 
than is shown and deseribed in its original; and 
that giving in the Reissue to the ‘* pins or bolts” of 
the original, which act as “ pawls or detents,’’ and 
to the “flattened or ratchet shaft,’ which is in facet 
“a ratchet,’ the names which properly characterize 
their operation, does not substantially change the 
description of the reissue from the description of 
the original patent. 

Compt.’s Rec., Renwick, Int. 23, pp. 5 
JO. 


Compt.’s Rec., Kittle, Int. 21, p. 95. 
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69,176 was the same as the (¢hird claim in the 


‘-Campbell Reissue 7,367.”’ 


Both of these appheations—tbat of Hartshorn and 
that of Campbell—were made through the same 
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shown in the originals of said patents, and that said 
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reissues were legally and properly’ granted : 
That the ** David patent No. 69,189’ has been ad 
judicated and held valid by a Cireuit Court of the 


United States, on final hearing, and that, upon well 
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recognized rules of comity. said adindieation should 


be recognized and followed in this sult 
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like rules of comity. are sufficient to entitle said Pat- 
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That the Rollers made and sold by the De- 


fendants 


his cause, contain and employ in their 
construction and operation the devices and combi- 
nations, deseribed and claimed in the several Patents 
upon which this suit is brought ; 

And that the rollers made and sold by the defend- 
ants in this cause are substantially the same in con- 
struction and operation with the rollers which were 
held by the Court in the Harris suit to be an in- 
fringement upon the said David Patent 69,189. 

[It is to be noticed, however, that this same ques 
tion of the validity of these Reissues No. 7,567 and 
7.370, came before the U.S. Cireuit Court of Massa 
chusetts, before Lowell and Nelson, Justices, and 
after full argument and deliberation, both Reissues 
were sustained. The decision is found in the 18 
Fed. Rep., 70, in the suit of Hartshorn v. Hagle 
Shade Roller Co. 


iA decree should be entered for the appellant 
iainst the appellees, according to the prayer ol 
the Bill of Complaint. | 
S. D. & J. T. LAW, 
Solicitors for Appellant. 
S. D. LAW, 
Of Counsel. 
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aIT raitchet wheel, the curtain would roll tL} and it would eontinue ti) 


spring was fastened to the roller; the outer end of this shaft was made 
square to fit into the square hole in the bracket, which prevented its 


revolving with the revolution of the roller. 


To this end of the roller was attached a cap or box containing a 


ratchet and a pawl, the ratchet being fastened to the end of the roller 


and revolving with it, while the pawl was pivoted on the inside of the 


outer plate of the box or cap, which fitted on the square portion of the 


‘ 


shaft and was thus prevented from revolving with the roller. 


This roller when the spring is twisted or wound up ean be removed 


we ne 
- 


? 


trom its brackets without unwinding the spring. 


i] ' : ‘ Heat . : — — 

ier Wil wind up the curtain instantaneously when the 
j } ' ' | 

aced on thi TOP Ol the ratehet tooth, and the pawl will stop 


; i } a1 hw -"* = * : ; *;? j 
and hold the roller whenever the motion of the curtain is arrested. 


It is true that the inventor does not set upa Specie ela 


} 5 1 : : : } - 
nor does he set up any claim in the meaning attached to that term in the 


law, for it is not requ 1 boy the Mnelish patent law, but the inventor 
~ | eGit less, entit { co ill th uses ti Vel nm his mvention ii Ly 
point 

t tiie we a tin th = Lith hn | sh eat an di niv two teelp vith the 
broad Sf PL berween them Ls high cs the pomts OT the teeth, AS in the 
Hartshorn of IS6£ and the patents in suit, there eould be no question 
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he Ca the common construction of such rollers, and that shows a_ rollei 
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entirety through the rotier al the rotier carries the ratene und the Cap 


in Hartshorn’s first patent, dated (et, 2: I S64. he nade the 


| } j } } . . 
ratchet Dv making two notehes, one on each side, in the periphery Of 


' | 4 I | . P } . . ° } 
the ratchet wheel. and coustructed his pawl to engage with such notches 


; 


vi j i } | | , . } r 
he paw! was oon thy bracket nid the ratchet Was on the roller. \\ hen 
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: , } ° . . 

fhe curtain Was drawn down the Spring In the curtain Was wound up and 
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when the eurtamn Was released, while the paw re sted on the perimete! Oy 
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roll up as long as the velocity of the curtain was sufficient to carry the 


notches in the ratchet past the pawl before it could fall into them. 


Then we find in 1867 Hartshorn, Campbell and David all applying 
for patents, showing the pawl on the roller and the ratchet on the 
bracket, as in David, and on the non-revolving shaft as in Campbell and 
Hartshorn. These are the originals of the patents on which this suit is 
brought, but they have been re-issued, excepting David’s, one of them 
twice. 

The question of the validity of these patents should first be considered, 
and as the David patent is the oldest patent, we have taken that first, and 


after it, the Campbell and the Hartshorn. 


THE DAVID PATENT. 
Page 138 of Reeord. 


The claims of the David patent are as follows: 
“1. The arm or detent & arranged upon the roller in such a manner 
“that it moves towards and away from the center or axis of the roller a 
“by the action of gravity and centrifugal force, substantially as described. 

“2. The combination and arrangement at the same end of the shade 
“roller, of the spring e, rod d and arm or detent & or their mechanical 
equivalents, substantially as described.” 

Merely bringing old devices into juxtaposition, and then allowing each 
to work out its own effect without the production of something novel is 
not invention. 


Hailes vs. Van Wormer, 


20. Wall. 353, (368). 


The combination to be patentable, must produce a different force or 
effect, or result in the combined forces or processes, from that given by 
their separate parts. There must be a new result produced by their 
union, if not so, it is only an aggregation of separate elements. 

Reckendorfer vs. Faber, 


92. U. S. 347, (357). 
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crevations of elements which, by them- 
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These claims are for mere a 


() 
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Seives, perform no duty. (lan anything more useless be imagined than 


the falling towards and from the centre of the roller of the arm &, in 
first claim, or in the arrangement of the spring e, rod ¢ and detent & at 
the same end of the roller in the second claim, without the addition of 
some element not mentioned in the claim. These ageregations produce 


no new result due to their juxtaposition. 


The complainant’s experts have tried to make these claims effective by 
interjecting the journal box 7 with the elevated end as a part of each and 
both of these claims—because, as they admit, the devices claimed are in- 
operative without this elevated end of the journal box—for without this 
elevated end ot the journal hox the rolle would roll as lone cus the spring 
would carry it 

; This addition to the claim eannot be madeany more thananelement 


ean be dropped out of a claim as useless. 


In Water Met r Co. ws. Desper. 1()] U. ». It. 5 5 (3204), the court 


a 


Ti may be observed before concluding this opinion, that the ecourts of 
this country cannot always indulge the same latitude which is exercised 
by the English judges in determining what parts of a machine are or 
are not material, Our law requires the patentee to specify particularly 
. 


laims 2 combination of certain ele- 


i 
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what he elaims to be new. and if he « 


~ immaterial. 


ments or parts, we cannot declare that any one of these 
The patentee makes them all material by the restricted form of his claim. 

[n the ease of Dennis vs. Cross, 6 Fish. 138 (141). Judge Blodgett 
SVS: 

“Probably ho principle of the patent law Is better settled than that 
;he patentee 1s limited by his claim. And the courts are only allowed 
to look at the detailed specifications, models or drawings, for the purpose 
of construing’ the elaim e é i : Whippl US, Baldivin Manf'g 
Co., 4 Fish. 29.” 

“Although the inventor might have cleimed something different 
trom what he has claimed, the court must, in the construction of the pa- 


tent, be governed entirely by the claim he makes.  Avdd es. Spence, 4 
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Neither of these two pawls was new with their inventors; they had both 
been used for vears and either was used where ever it was needed, ac- 
eording tO the econventence of the user, The reeord ot this Case shows 
that the hinged pawl and notched hub or ratchet had been used in win- 
dow shades before Campbell made his invention, but not in the same ar- 
rangement, but havine been used in window shade roller fixtures, where 
was there anv invention in Hartshorn’s substituting for the sliding bolts 
of Campbell the old and well known hinged pawl? That it acts at 
right anvles to the notched shaft is no invention, because the sliding bolts 
or pins of ¢ ‘ampbell’s act also at right angles with the shaft or spindle, Or 
notched hub. So the pawl acts in the Smith English patent. So that 
all that Hartshorn has done, according to his own admission 1n_ his dis- 
Taimer and the testimony of his own witnesses, is substituting the hing- 
ed pawl and ratchet or notched hub for Campbell’s sliding bolts, and 
Hattened or notehed shaft—and there is no Invention in substituting one 
well known pawl for another as well known. 

Therefore, we submit, may it please your Honor, that these three 
patents are Invalid. 

The David patent because it claims only an‘ageregation of elements 
which perform no function, and are of themselves inoperative. 

The first claim 1 the Campbell re-issue because it IS HnOo¢Ll for the 
same invention deseribed and claimed in the original, and the right to a 


"eo Issue has been lost by laches. 
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The defendants set forth in their answer tl] 


iat the Various patents in 
this suit were in all substantial parts anticipated by the Smith English 
patent of 1848, the Davies English patent of 1854 and by the Hartshorn 
patent of 186-4. 
Without following the words of the patent we find that Smith shows: 
A roller witha pivot, upon which it turns, fixed in one end of the roller, 
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1) THE TOWN OF ENFIELD V8. C. N. JORDAN, 


detached have been, since the former suit, declared void by the Su 
preme Court of Illinois for want of power to issue them. 

1—That one of these bonds and the coupons of the same have 
peen litigated in the State court by the holder thereof, who submitted 
to the jurisdiction of the State court for that purpose, and the same 


¥ 
' 


were held void in that suit. 


‘ ' ryyy | ’ . “ } P . a " > _4 
+7} Phe declaration in this ease contains the common eounts. 


1 it ean not be known in the absence of prool under which count 
| 


a ryvy | (? ? . ’ . j ‘ } 
Ot Phat the Defendant In) Mirr rr IS not a holder of the eou- 


2 , fe al s i ad ; 
pons ror value. petore maturity. without notice Ol defenees thereto. 
| } = 7 | . + > . > 
because he had “notice as tO The coupons sued Upon NOW, through 
i H 
i ; i | | } J : Se : ; H , : ‘. 
pelng the holder of other past due eoupons or the same bonds pon 
a” i 
_- | t : Rr ee F- 
whieh the tormer MmdemMent was renaered and Wwhnieh were dishonored 
mh J 
ee ie i } | f | se f° he ' , 7 
Dapel il} his nanas bhetore the purehase oj] the COUPONS ROW sued 
i : | 
1] . “ | * + 
OT) is alleged LN) the dee ration 


In the first place, as it is coneeded that this suit 1s upon a ditferent 


2 ° a : } os : : : Bip 
eause OF action from the rormer sult, and pieas being eonsidered hiied. 


t was then ineumbent upon the Plaintiff in the eourt helow to set up 


the former judgment by a replication 1f he wished to rely upon it as 
. e . ' . . . Z| . 

s gusdicata. and then prove his replieation. and then the evidence 

would diselose whether the facts in the two suits were the same or 


OT. and thus determine VW hether the replication set Up) ct complete bar. 


) : } ; Ls =e ee — 
But the evidenee not showine this. and there being no presump 
tion, in the absence of proot, that the one judoment is a bar to the 


ther, the judgment must be reversed. 


In taking this position we do not take exception tO or advantage oft 


want of *repheation — thoueh. because when it was stipulated ~ 


clause “Sth” on page 25 printed record) that the Defendant 
oht vive in evidence any matter of defenee whieh would be admis. 


under appropriate pleas we admit. whether true or not. 
laintiff below, to have it econsid- 
red that he hac fil (] the appropriate replication. But this does hot 
ispense with the necessity O] having the evidenee in the reeord on 

part of the Plaintiff below to prove the identity of the subject 
AtTTeY O} facts 1) the two sults to Support his supposed replication ot 


cata, Henee upon this point the judgment must be reversed, 


iS in a seeond suit Upon aD entirely ditferent cause of action 


aire wa 


THE TOWN OF ENFIELD VS. C. N. JORDAN. 11 
nothing is res judicata but such questions as were actually litigated 
in the former suit. 

Russell vs. Place. 94 U.S. 606. 

And if there is any uncertainty about the identity, there is no 

estoppel when pleaded and not conelusive when offered in evidence. 
Russell ns. Place. G4 Ps - S.. 006. 
Washington, d&e., Packet Co. vs. Sickles, 24 How., 333. 

It is only where the seeond suit was upon the same cause of 
that not only everything that actually was litigated, but also every 
other matter in any way connected that ought to have been, or might 
have been litigated, will be considered as having been settled and 
the tormer judgment in such Case a bar. 


~ 


CTromiuvell vs. County of Sac, 94 U.S. 351, 


* It must appear by the reeord of the prior suit that the particular 
matter sought to be coneluded was necessarily tried or determined 


that IS. that the verdict in the suit eould not have heen rendered 


A 


»- 


without deciding that matter.” * * 
Russell vs. Place, 94 U.S, 6O8, citing: 


Packet Co. vs. Siekles, 5 Wall.. 580. 


Hence this court will not presume there was evidence whieh is not 
found in this reeord, in order to constitute the former judgment an 
estoppel here. That must affirmatively appear in the Record or be 
shown alieunude. 

Russell vs. Plaee, 94 U.S... 606. 

but since said former judgment was rendered, the Supreme 
Court of Illinois has eonstrued said section 10 of that identical 
statute under which it is claimed there was power to issue these 
bonds, and deeided that the *'Town of Enfield” had no power to issue 
the bonds and coupons in controversy under said acts of February 
25th, 1867, and February 24th, 1869, and perpetually enjoined the 
State officers. from collecting taxes for their payment. In the same 
ease the court decides that the words ‘* town” and “village” do not 


mean the same thing, and that these bonds are void in the hands of 
] 


third persons for want of sueh power to issue the same, (see Wele 
rs. Post, 99 Tl, 471), which, as we have seen, the Supreme Court of 
the United States will follow as being the souree of authority upon 


the construction to be given to its own statutes. 
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TOWN OF ENFIELD, Plaintiff in Lrror. 
VS. | 
C. N. JORDAN, Defendant in Hrror. 


In ErrRoR To THE Crircurir Court oF THE UNITED STATEs, 


Kor THE SoutTHERN District or I[LLINOIs. 
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CONNOLLY & MATHER, Attorneys for Defendant in Error, 


This case largely turns upon whether the word * V7d- 
lage’ as used in$ 10 0f the Act of Febr’y 24th, .1869, was 
at that time a synonymous orconvertible word in Illinois 
legislation, with the word “ 7own.” 

[If it was, then there was ample power in said § 10 to 


authorize the vote and issue of the bonds in controversy. 


Opposing counsel makes th 
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e assertion in the commence: 


ment of his brief, that previous to that time (about March 


\\ 


» [ thlage’ 


; “ } 
[It never |] 


1869) “the name 


laws of Illinois.” 
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“general or special law from t! 


ays 


“down to date so far as 
Counsel is much n 
lature chartered the 
of Lake. 
SD4 


Po. AME, 


lo, | 


La ws | 


February 


as unknown to the general 


qa 


been named in any 


hAV TAS?’ 


he organization of the State 


, > - i) 
COULG ascertain. 


In 1857 the [llinois Legis: 


Ail 


loch in the County 


ure changed the name of 


and referred to it 


4 Se 5 = , ; _ | sont 
the Villiage oO} Danforth 1) Gal act. 
, r ¥ 7 a yy. 4? 5 rt . t 
as the own. o7 lLLA GE, OF Danforth 
Vo] ; Pri LU: . | Wek 3 bo 
‘ i ous Priv. 4c woes i Pes, t?. ei 


sc] ' 
Legislature DY S] 


The 


ated the willage of Lockport 
Laws 1853, p. 216. 
1," hbruaryv 4? . > F 
Hebruary 16, 1865, 1t cha 
Ste [hoe by special arr. 
667 % = $9 6é a 24 
own or “village. 
Ve l. = wg Laws LS65. LD) 
Again in February, 1867, t] 


*W hittiel« 


corporate name of 
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Leland. 


‘ Town ot 


and conferred on 


r 1a 4 r 
; ApDol thre ti ' } 
Act ror the put Ne 
‘yy. 
é T PIII IES 


need the 


he Legislature 


Act. 


passed in 1853, incorpor- 


corporate hame ol 


therein as the 
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changed the 


1’ to that of the “ Village of 


it the exact powers belonging 


. 4] . . . . ad 
i the Law SO] [ilinois prior 
ntroversy many Legislative 
, ‘ ... 
{a I SICA 
Mah rie 


names’ or other- 
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Village of Roscoe, Laws 1853 p. 449. 
Do of Cuba P. Ls. 1865 Vol. 2, p. 661. 
Do of Lanville P. Ls. 1867, Vol. 3, p. 485. 
Do of Geneva P. Ls. 1867, Vol. 3, p. 619 
Do of Klwood P. Ls. 1869, Vol. 3, p. 707. 

The Supreme Court of Illinois in 1861, in the Illinois 
Central Rk. Rk. Co. vs. Williams, in passing upon an instruc- 
tion toa jury, which was as follows, viz.: 

“To constitute a town, city or village there should be 
“something more than simply a place or point at which 
“people live. There must be a dedication of the streets, 
“alleys, etc... to the public.” Said: 

This was substantially telling the jury that no matter 
how many people lived at a place, or what business was 
done there.it conld not be a town or village, unless it was 
laid out or platted under our statute. 

Such is not the law. Any small assemblage of houses 
for dwellings, or business, or both, in the country, con- 
stitute a village, whether they are situated on regularly 
laid out streets and alleys or not. 

TI 


People, cited and commented upon by opposing counsel 
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e opinion of the Supreme Court, in Martin vs. The 


in his brief (p. 5.) cites quite a number of other instances. 
S7 [llinois, p. 52s. 
[In that opinion the Illinois Supreme Court hold that 
the words “village” and “town” are convertible and syn- 


lation. and reach this con- 


onymous terms 1n []linois legis 
clusion from a similarity of the charter provisions of the 
two named corporations when compared, and from the 


leocislative enactments. sometimes designatine them 
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insisted that ft] loctri} f this case was afte} 
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is departed i] ym 1] b- | Welch 99 TT] ti | 
In the first place, this not a unanimous opinion. J 
J. Dickey and Sheldon ISS nting. MPO the ground that the 
r ft f “yt an th NV f? 477) CI Ne fj é f / tf) r 7 MO Ma JiLENS 1A he SU1401t 


may be assumed should Know what was meant by 1t. 
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oe Martin’ case utit may be easily seeh, not [Lpon a 
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This Martin case was decided in 1877. holding that 


Town’ and “Village” were convertible terms. and the 
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irefully reviews and com 


. 4 “ y curry » Be 
ares certain charters O1TVell hy the legislature ice owns 
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and “Villages,” and from their identity of phraseology. 


ee hold th: e nan are nymou 
and design, hold that the names are SVROTVMNOUS, 


Long before these bonds were voted, and issued, (June 


74 ¥ 4 ‘ 1 P , 

i ul IS (Q. dati QO] VOT And January iNT Isil. date QO] 
i a. ” ¥ = 7 

onds) the Illinois Legislature, was by its legislation 


treating “Towns” and “Villages” as synonymous and con- 
vertible terms. ‘This is well illustrated in two citations 
above, from the Laws of 1865. where the Legislature in 


enacting laws concerning the villages of “Steuhen” 
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Phe lack of anv legislative motive or reason for this sort 
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of discrimination shows plainly that the use of the differ- 


ePllgt WOrads In the charter amid amendment was not ror the 


and villages, but that the Legislature was simply follow- 
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Ing its own precedent in using the words interchangeably 
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r Legislature by a change in their rulings or construc 
lions to deprive parties of their rights acquired whilst 
the legislative or legal constructions were fa le 

big at ; fi7y\ ()] Sted rig’ TS 


Chambers Co. vs. Clews, 21 Wall 324. 

Elmwood vs. Marcy, 2 Otto 270. 

Mitchell vs. Burlington, 4 Wall 294. 

Havemeyer vs. Iowa Co., 8 Wall 270. 

Thompson vs. Lee County, 3 Wall 327. 

Lee Co. vs. Rogers, 7 Wall 181. 

Havemeyer vs. Iowa Co., 3 Wall. 294. 

[It is true that this case is somewhat different in the 
facts involved in the foregoing cases, in that in the case 

bar there was no decision of the [llinois Supreme Court 
upon the point in controversy at the time the bonds 
ISSTLeC 

There was however this unbroken line of legislative 
construction arising from these special acts of incorpora- 
tion in which the words “ewllage’ and “incorporated town,” 
had been interchangeably used in instances where their 
corporate organization and machinery were substantially 
alike. 

Six years after the bonds issued came the first decision 

f the [Illinois Supreme Court in harmony with this legis- 
lative construction, and thus the law stood until the I[1i- 


is Supreme Court decided the Welch and Post cases in 


Is this a case Where the U.S. Supreme Court is called 
pon to follow the latest decision of the State Supreme 
Court and ignore the earlier one and all the legislative 
onstruction referred to 7 We claim not. Our Opponents 
nsist it is. and cite numerous cases. on D. 6, of their brief. 
The first case they rely tbpon Is the Tioga K. RK. Clo. Vv. 


Blossbure, in 20 Wall. It involved the construction of 


the Statute of Limitations, of N. Y., which would bea 
decision in relation to a statute docal in its character, and 
hence became a rule of property, dependant on the con- 
struction of a local law, which differs from the one at 
bar, in that the latter involves questions of general com- 
mercial law. 

The two following cases cited by them in 93 and 100 U. 
S. Reports, were likewise different from the one at bar. 
The former. like the one above, relating to a local statute 
of limitations, and the latter presenting the question 
whether this Court would over-ride 1tS former decision to 
follow, not the /ater of two State court decisions, but the 
only State Court decision construing the constitution. 
True. the latter. involved commercial securities like the 
case at bar. And the court in that case acknowledged the 
general rule of following State Court decisions construing 
its own laws and constitutional provisions, as contended 
for by our opponents. but the court add, there are un- 
doubted |, some exceptions. ( ne exception at adds) is when 
the highest Court of a State has given different construc 
tions to its constitution and laws at different times, and 
rights have been acquired under the former decision is 
followed and the latter ignored. 

The court further say, after stating that there were no 

onflicting decisions of the State court on the consti- 
tutional question Involved, that they were not constrain- 
ed to refuse to follow the State court decision in order to 
save rights acquired on faith of their ruling in the Con- 
COME CONE, 
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ler invalid contracts entered into with citizens of 
States 
U.S. p. 54. 
re is howeve a Stron q ssimilarity between thi 
in County case and the one at bar. in an important 
ular. There, as here, the bonds were issued some 
before the State court decision. the doctrine of 
held them valid Between times however, this 
had, in 1gnorane of the State court decision, de 
the bonds void as donation bonds issued contrary 
onstitution. and thie mlestion ATOSe as to the pro 
of this Court changing its ruling to follow the 
ourt decisiol It Saves with much more reason 
change our decision construing a State constitu 
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4 sustaining their validity. The doctrine has bee} 
minced by this Court that it will not reverse a 
‘ourt decision to conform to a State Court di 
" 2 , 
itt the meantime. unless the latter accords ith it 
CTIONMS 
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seven bonds was in litigation in that suit. between Welch 


Post, but he disclaimed expressly, any knowledge of 


which one it was, or that Ae had any connection with 


that suit. pp. 25-26 of Record. 


[It is clearly deducible further from the record, that 


whilst the suit between Welch and Post was pending that 
all the bonds and coupons got into defendant 1n error’s 
hands who recovered judgement Ol} the COUPONS In the 


Circuit Court, in June, 1880, about one year before the 


Welch suit was decided. P. 25 of Ree. 
We do not see how. under the authorities. this Welch 


suit or judgement can affect defendant in errors rights. 


 .. y . 
via which one of the seven 


especially as if Cannot he Show } 


" . ° ° . ro | 6’ # vate . ‘ye ° 
bonds was in that litigation, nor that defendant im erron 
knew anything about it. 

Carrol County. v. Smith, 111 U.S. 556 


Warren County v. Marcy. 97 U.S. 96. 


Oonot render bonds subse- 


~ 
oto 


()verdue coupons attached 


quently maturing, dishonored paper. 


Aq 


romwell v. County of Sac. 96 U.S. 51. 


' N te 1s \*) Y \ ® 
( O. Vv. spragie. 15 l a i. 


Railway 
The last objection urged against the validity of these 


bonas by opposing counsel is, that they are on their face 


payable elsewhere than at the Treasury of the Town. 


There seems to be no restriction as to this matter in the 


nder which they were issued, and therefore the at- 


] ss & + . Tg y pe . 7 | . 
thority of this Court is that they can be made pavable 


Lynde v. The County, 16 Wall 6. 
Thomson v. Lee County, 3 Wall 33s. 
Gelpscke v. Dubuque, 1 Wall 178. 
2 Danl on Neg. Insts. (2d Ed.) p. 454, (notes.) 
Respectfully submitted, 
By CONNOLLY & MATHER, 


Attorneys for Defendant in Hrror. 
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SUPREME Court OF THE UNITED STATES. 


OctToser Term, 1886. 


No, 103. 


Lucius L. HUBBARD, PLAINTIFF IN ERROR, 


US . 


THE NEw York, NEw ENGLAND AND WESTERN 


INVESTMENT COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF MASSACHUSETTS. 


BRIEF FOR THE PLAINTIFF IN ERROR. 


BOSTON: 
GEO. E. CROSBY & CO., LAW PRINTERS, 383 WASHINGTON STREET. 


1836. 
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the Boston ottice Or orig@inatine in the leastern 


Division. Some question Having arisen vetween 
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the Parules on one oeeasion as to the meaning oj 
ips = 1, — iden 4 | ] Fann: ;, 
COIS phrase, the presia¢ nt of the defendant com- 
pany wrote to the plaintiff upon this subject 

] > ; 6 ' 4" | | ’ 4 4 > i] | — 

under date of L1lth February, 1580, as follows: 
= | Won a full conferenee of the New 1 ork 
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l v T 4 : ] 7) Vs _ ‘ i] ™ 1, } Vath: Te ‘ tie r 
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— - ‘ " . | ) _ : . 
ot the avreement respecting the Boston office, it 
is decided that in making up the earnings of the 
} . : | ° ! ’ } 1 
Boston office the accrued interest on bonds held 


at your othee for sale 1s not any portion oF the 


ff jf P , 
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sg] 3 1 is ; 4 bh : } = 7. 

the same should be COUNTEU. his, [ LOINK, 

} } } ; 7 earmll « La £* +h ' ? 
is both the letter and Spirit as weil as the theory 
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established by the company. 


Also, on 10th May, 1880, ** At Manhattan and 
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Our dividends. 
. + |, : } ~ym ‘ we } ' the 1) tr i? Lar 
Lmone these contracts made by the nvestment 


Company with westera corporatidns was one with 
the Kunsas City, Burlington and Santa Fe lail- 
way Company, under which the Investment Com- 
pany acquired the exclusive nicht tO sel} certalp 
bonds anda majority of the stock of that rail- 

} of ‘ ’ ) »?* ’ 2 | , | iid] eve Bk ‘) 
round COMpany , on terms woboiech wout Secure a 


large profit te the Investment Company. 
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' ] } ] > Bm 4 Va 
CCompnanv. bad that day returned from santa ke 
A ‘ 
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and the \\ est. 


Phe \tehis nh, Topeka ind Santa x hk Lil ve 
Cool ip 1) \ VAS a ¢ rporatl bn OF AaAnIZ tL unael the 
laws of ixans but having its President’s, Comp- 
a ers and otbel principal MUISLNeSS oth S 1 


situate ( si to the ine ol Lil Kan is 4 

Burlit oton and Santa Ke Raily Ly Compal i 
upon learning the return of Mr. Thorndike, the 
plamtiff ealled upon him at his house and in- 
formed him that it was intended to build the IXan- 


sas City, burlington and Santa Fe westward of its 
present terminus, and possibly to also extend it 
eastward to Kansas City. A road SO built would 
be approximately parallel to the Atchison, Topeka 
and santa Ke, and the plaintiff asked Mr. 
Thorndike if his road had taken action wit 
erence to the Kansas City, Burlington and Santa 
Ke, or any steps to **oet it out of the way. 
Mr. Thorndike replied that nothing had been 


done about this road, and that at the meeting 


iust held in the west no special mention had been 
J | 


made of it. The plaintiff informed hire that thie 
control or the road MAS ROW 210 thie hands of thie 
Investment Company and that this company was 
issuing circulars inviting subscriptions to these new 
bonds. Mr. Thorndike said he had not seen the 
circular and the plaintiff promised to send him 
one, and also gave him other Information concern- 
ine the proposed line. 

On Monday, the 24th of May, the day follew- 
ing the first interview, Mr. Thorndike came to 
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the oftice of the Investment Company, stating that 
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hat 


he had not received the promised cireular, and 
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STATEMENT OF FACTS. 


tract which that company might make in relation 


to the disposition of the road; and on the follow- 


Ing Monday, the 31st of May, Mr. Coolidge, in 
an interview held that day, told the plaintiff that 
he did not know Worden in the matter, and had 
rot negotiated through him; that he had caused 
Mr. Schofield to be asked to come on because he 
thought him the man in authority, but that he 
now understood that the Investment Company 
had the entire matter in its bands; and after 
farther negotiations with the plainti! renewed 
his request tO have Mr. Short come on to Boston. 

This was the end of the attempt to negotiate in 
New York for the purchase of the railroad, and 
all farther negotiations, down to the time of their 
ioe 


of the agreement of 


COMPiecion i)\ the SICDiN 


: | ' } } : }. . > 
purchase and suale, took piace 1n Boston. 


a oe SS oe a 
On Monday, the 3lst, the day of this last inter- 
. % « , ‘ ,° : . r * » , 4 1 ’ - 
view with Mr. Coolidge, the plaintitf repeated by 
" , i . 


| ? , j . , : . ‘ ’ . . a va" . + ? 
ietter tive request LO Mr. Short to come to DOs- 


ton, deseribing the situation. 
{ - 
On Tuesday. the lst of June, Mr. Short wrote 
4 4] i 7 ie « re ' 7 +, ur 4 \I 2 | j 
LO the pilaiptua: you mav say to wir. Cooilage 
| a ‘ 7 
* " i4 y , ’ ; -— . . <1 
1 L \ 1 wrote me the resuit of your imwterview 


wast oh bi : } - 2 = ones ni 
oft vesterdnayv with bith. and that in order that an 


understanding may be arrived at. . . vou 
- ; 7 aaa | a Ce 
have requested me to come to poston , ; ° 


for an interview with him. . . . Iwill come 
anyhow and bring Mr. Schoteld 1 response to 
Mr. Coolidge’s request as conveyed to im a Your 
ler of yesterday. We cannot afford to let the 
opportunity go by for a trade with Mr. C.” 

On Wednesday, the 2d of June, the plaintiff 
arranged with Mr. Coolidge for an interview be- 
tween him and Mr. Short on the following day. 


On Thursday, the 3d of June, Mr. Short came 
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STATEMENT OF FACTS. 


times referred to by the several officers of the 


defendant company, both in letters to and con- 


versation with the plaintiff, during the year of 


the continuance of the contract, and afterwards: 
and the rights of the plaintiff thereunder and the 
merits of the claim now in suit were several times 
discussed between the plaintiff and the defend- 
ant’s officers, both in private interviews, and also 
at great length at a formal meeting of the 
directors held on the 5th of August, 1880, at 
which one of defendant’s lawyers was present, 
ane took part in él portion ol the discussion : but 
until the commencement of this suit no claim was 
ever made that the contract was invalid or illegal, 


or that the plaintiff could earn nothing whatever 


rp] re ety ru leno : ‘ sag —— 

he pt untifl ~ declaration contains six counts. 
In the first. second, third, tifth and sixth. he de- 
clares Upon the contract of 17th December, Isd9, 


counting : 


: . 
In the first. upon these transactions as busi- 
A 
| 
ness ori@inating in the Eastern Division and 


] ] » : ; 
transacted at the Boston Oftice: 
In the second, upon a failure by the defendant 


a a i a a ee : 
to ** furnish him the fullest information: 


te . “4 


Its precincts micht deal directly with a 


] 
In the fifth, upon these transactions S Usl- 


In the sixth, Upon these transactions is busi- 
ness transacted nt the Boston Ofttee.” 

fhe fourth count eontains common eounts 
for services rendered under the form of an “ae- 


count annexed;” a form of proceeding which 
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SPECIFICATION OF ERRORS RELIED ON. 


Che plaintiff in error avers that the learned Judge erred as assigned 


h | LL ” } ] y* > cy , ‘ +} 'ee wo | ‘ 107 
eCiow, ANG Freiles Upon tae errors thnus uSSI! 
i 


i'rrst. In that he refused to allow the plain- 
tiff in error (being the plaintiff below) to go to 
the jury on any of the counts of his declaration, 
ruling 

[f am of the opinion that the defendant is entitled 

to a verdict p. 58, 1. 19 

Vide Infra, nages 3-91. 

SECOND. In that he held that the contract in 
writing, dated the 17th of December, 1879, was 
unauthorized, illegal, invalid and void; ruling: 

[f this contract is to be construed as granting to 

the plaintiff the enormous commission which he claims 
in this suit, one-third the gross profits of the company 
arising out of this transaction, without regard to the 
debts or the other liabilities of the company, I am of 
the opinion that it is a contract which the directors had 
no authority whatever to make with the plaintiff. The 
service which he actually performed seems to be sim- 
ply that of a broker introducing a customer to his 
employer, through whom a contract was subsequently 
perfected. If the contract is to be construed so as to p. 57, il. 14-30 
cover a transaction of that kind, it was one that was 
unreasonable as affecting injuriously the rights of the 
stock olders of the company, and fiving one of the 
directors of the company a right, without regard. to 
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- ry ; Pe . oF eS : as ata 
the mohts ot creditors, to say nothing ot the rig 
p Fr . Gm +i aeeata er +] Ornoration 
the stockholders, in the assets ot the COrporation, 
s ° _$ s ' arre oni " a6 ; — a ° 
civing him a profit without regard to the liabilities ; 


and being of this nature, it was not a reasonable and 
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carried out whether the agreement to elect the plaintiff a dn etol 


were ever earried out or not. 
Chat as a matter of fact the acreement to elect him a director 


— 
4 


never was carried out until after the transactions in question took 


place. 

That it never was carried out by the directors at all, because they 
could not carry it out, (though they attempted to do so,) there being 
no vacancy in the board, and no power to create a director, except 
to filla vacancy. (Kh. p. 34, Il. 40-41, p. 34, 1. 46, p. 35, 1. 1, p. 60, 
I]. 12-13.) : 

That when the plaintiff was finally elected a director at the regu- 
lar annual stockholders’ meeting on the 5th of June, 1880, (Rh. p. 34, 
Hl. 5+4, ) there Is ho evidence whatever to show that the act was a 
performance of this agreement or to connect it in any way with this 
contract of 17th December, 1879. No reference to it appears in evi- 
dence. If there was anything illegal in the agreement to elect him a 
director the presumption certainly arises that he was no? elected in 
pursuance of that agreement. There is no evidence to show that it 
was so done, and, in the absence of any evidence to the contrary, 
the stockholders’ act will of course be presumed to have been 
legally, and not illegally, done. They had a perfect legal right to 
elect the plaintiff a director of their own motion, if they wished to 


have him in that office, and it must be presumed that they did so 


elect him. 
That not only is the legality of this executory agreement to elect 
hv 


a | 
& 


the plaintiff a director supported by principle and admitted the 
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re ' =. 
i¢ cided Cases, WOICN 


ae 


ruling of the Court, but it is sustained by the 
take a position much in advance of that which the plaintiff needs to 


assume. For instance, in 


hvitchen Ve The Se. Louis, hvansas City cv No thi pi hey Cio., (69 


Missourl, 224, 242, 1878,) 


large sums of money in the purchase of the company’s bonds, ac- 
companying their purchase by a requirement that the company 


should not merely elect them directors, but give them the control of 


] 


the board—which the company agreed to do—Judge Norton, in deliv- 
ering the opinion of the court, says: ‘* There is nothing inconsistent 


with the utmost ood Co 2 these stipulations. The 
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As long ago as 1859, Lord Wensleydale stated the law of Eneland 


: , : : ; —_— Ss 

‘+ There can be no doubt that a corporation Is fully capable of bind- 

Ing itself by any contract . . . except when the statutes by 
ae? Gee ] es ; : | : - 

Which 1b Is created ot revulated expressly Or DV 2CCESSAI)H/ lm pilca- 


. y “7 Ss ’ : ; ! : . : . 7} 
lion prokioet such contract between the parties. Prima facie all 


/ f 
i J y j y y ° 7 ? 
ats ‘ f ; / i. (L4ift i} / fs f f Si ONE mL sLO f (1b FICE f¢ Ji fiji Zi CUI 
; y e, . . as 
, 4 } ' ; ; J } 
‘MAL make out that aa avorded 


. ‘¥ : : . a) , ) o > = - 4] ee > - 2 l. 7 ‘hg 
Mr. Justice Swayue stated the law in this country in the ease of 
y > °7 ; ; / . ~ ee s 7 4 f 7 ‘ ie . } _—_ — ae 
£vd ’ dd't ay, ( ), \ . Mai f (f / AL tf ID | a >. . LID, Zo ‘ . I Oo a a 
ry} nga ; . ee , ie, ie Mi ' — i ee } 
dis When a contract is not on its ftace necessarily beyond the SCOpPe 
« ‘ ‘ 
. } | ° , . ' ., . et . 
} > wan ! ’ , ’ SLI | =i. = . - 6) 5) ' ' i+ 
of the power of the corporation by which it was made, it will, in the 
} 7 7 , 7?* 7 
Th mirage’ é QO] Dro yf TO 7 i¢? COntTrArY, } pi ~J/ f / f f) ; f | 2° f f — 
; ° ’ . . 
tf) j fi j (f rah 4 »7) fees arth ; T/ie Aj i) DET Se 
i Z 
Vy = , LL; t } " ; 7 t ! ; + 
[ it ‘ LO TeCCl- nattel ot LOIS parcvictlial cont ici Wils LiOt ‘ iy Ut 
, 1 5 ’ } 
‘ necessarily beyond the scops of the chartered powers of th 
A 
} ; ° 
corpo! ion, Dut It Was Most necessarily Within if 
| } ! 3 , 
fhe agreement was in substance one by which th defend tC ap- 


. ‘ . A 
+ | t ‘ ‘ hy } i | +X? \ | ? lf 
Lilt 11) Lidt Ol pct WhHiICh eC Was tO ret VU. LOY S more ~i 7g 9 Ge 
yvident than tl it every corpo!) LION MAaAV.,. NAV. must appomnl tli oti- 
. a 
+ +} 1 cy wh 7? 9 { ) i | wane » t) 1} ry) } yt} ) i 
; io Lill rt] \ (Pitt i Ist ; i( 9 «al i Licct Piiti ‘ Til ‘ DIpe Sali Al 
hy sy} . ot } ’ . { mo 7} 4 \ hiaeh ‘)} " i poatinyt ly « 4} 7 “4 4 
LOIS SUITE H eC TOL Olle Upon Which a COPpPorallion DNAS a TISatL to yii- 
‘ & 3 
ae ee er n exist outside the ' 6 sta charte: 
tract. no Ct poration ali @AISUL OU icit ie if VES OF Its Choa;rt 
& 
if ) ] rr tinn (YQ) | Tt } rty< > tt t i. he ys} 
nn Considering Lilé Veneral CONLCFACLING pow I Ol l CO] rae 
\ J : : 
tion, Mr. Chief Justice Waite, in 
: * f ) , Jj > gp 6 Y 
i fj f ji; f3 j j jf /é ral U/ j / Pa re « | j . / (Be 14 [ 2 i 
~ = | i | ,* 
ly va iol. 1S/6,) 
speaks of 1b as a ‘* power to contract, 1n reference to its business, 
i 
ae - wit’ ] : 
tne same as pris ite individuals, : ; supyect, ne ervhe SS, at 
1] sor ' wh milaac « | splot ' 99 2262 I } mMaolatix, 
aii times to sueb rules and reculations as the general le@isiative 


body of the Stnte of 1s INcorporavion mioht from time to time enact 


rr} er laamic! : wy ee Cc 4 lar whial | ] 
he general legislature of Illinois, the State under which the de- 
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¥ . ° / ? + os : , . | 
fendunt is Incorporated, not Onlv iavs no restriction upon t! 


a pon this gen- 
. . i i tins . - : 
e1al contracting power in the matter Of securing oftiicers, but 


expr ssly authorizes their appointment, as has been previously 


f ‘a (sup ap. oo.) 
i i 
i t ' 4] " ] sary ts) af > 
Lie if fendant bad evidentiyv a right to make sone contract with 
7 , 
ntiff for his sery ;. if it had need of them. 


his right of the corporation to secure proper olfiicers of course 

| _ | 4 ae : a = F — 
waded the right Lo bave, as 1ts acting’ avent In the Boston () the e, 
company. The executive 


oe j +, > ‘ ; . : ; ~~ ih -_ 5 > oe : ‘ - ] P . 2 > 
omcers Of a C Pporation cLl'e usu Laken from among the dire: t- 
] : én 7 _ — - aa ] — — ' Ss iae 
rs. and to be a director 18S commonly revarded as a prerequisite to 


ré &. . ‘ i . 6? . 4 P Fe . 1 - +» " : - 3 ¥ 3% 1 1 s , »<} 
office. rather than as a disqualification for it. Here the company had 


, ° e : | . ‘ . > 
: ‘ t ) + | t } ‘ae | Cn mY ‘. oe oh oe . . ‘ = | . 
cted as Its pre sident, vice-president, secretary and treasure! 
aia } 10 | , - ton ft :, : 
wno were all qadirectors, @Da anaiogy would certainly point Out 
. . P . ee | _ } 1° 
that the assistant vice-president Should aisco be a director. 


indeed the plaintiff understands that this richt is not questioned 


s in fact admitted by the Court in its ruling—and farther consid- 


Ol the point Is ther tore omitte d. 
\ vident Is 1 nt must have power to pro- 


compensati the plaintiff if he rendered 
these services. 
the directors of a corporation fre quently serve without pay, but it 
ommon knowledge that the active executive officers of 2 business 
rporation customarily demand to paid for their work, and are 
i) t fo be 
Cas di ector that th [ 7 Oils cla LS EY pa Hf iilé ne, His 
} = } 4 | —~— : { — —-- P 9? : 
aim under the contract Is for his services as ‘** manager of the 
Boston Office. er as the “Boston Agent.” 
Chere is no hint in the whole transaction that he proposed or was 
expected to serve the COT] ratio wit! uit direct compensation. The 


sate ' . arr . 1QR7 with ' _ arp try #¢i 
nevotations oOpenea ill () Cover, LOS, WIth Aan offer tO pay tor the 


. — + : 4 i GG ¢ > 

plaintiff’s services if he would ¥ for the company, (R. pp. 22-23,) 
z 
| *?) . 7 ; 7 | ] } 4) } ‘ 
‘ (?i™ ()i pay ride if ‘ i i ‘ ~ i { Line whole Veal and ik 
4 |} } e »} A * } | , @ 
arter that followed, (hk. p F, Il O-55,)* and the transactions 
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- 4h,n oc 1a annayr no 1¢ i “an peat awe , 
re CO} strued in the Same Manner Aas i! he Was aA tually a 
 F +] > + 11) tainn anda 1+ +f aac wre —r > = 5 en 
director at the time of its ine DtioOn. and as 1f 1b Was made with him 
A 
Lee Bn 1; thy? (R_ np. 455_). 49 - 5G 1161.9 [' his 
Wil ne was a QIrecuor. i Res Bhs ela te Se Ss De hile Ele EM I pon LNs 
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a) a ee _ me bo] ere som 
SS} Db. AS A TOUNGALION, the Court Dullds the woaole superstruc- 
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ture ot ne reasoning upon WhICD he gecides that the contract 1s un- 
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unsound, the whole 
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superstructure [falis to the ground. 


t this statement of the ( ourt, taken in connection with the foul 


i. fh } ™ oe ™ } 4 i . 
preceding lines of the ruling, means that the Court must look 


i _' _ : oo 
apnea to see that, In the course of carrying out the contra s the 
pial ii interests as avent shall not confiict With his duties to the 

‘ — f 1-1 i ee : ; i .% : } r : , a 
compan and its stockholders, 1t nee dd OHnIiV He said that this bOOWw 

] } ] Bi : = oe 2 - ; aia 2 
anead bas aiready been taken and it has been seen that the plaintiff ~ 
. , } P “ ] . ; . ‘ » . 
interests not only do not conflict, but are identical with the interests 

» as 1. 1} B Ss 
of the company, Its StocKhbolders and its creditors. 


a Bake — ‘ ' re : } ; f | ret oy - <« 

implying an z¢ncapacity on the part of the plaintiff—if it be meant 

+ | 7; ‘ye 1. '% 4,4} | 4 yy ‘ ¥e _ aint c | et, ¥« . . <% an 4}, : » 

tnat the pialnua Nae no greater right to bDarvalin With the COMPar s 
a ’ 

. ce } } } 4 a S. 

than if he had already been a director at the time of his negotia- 


. ++] »* e , + | » « 7y 7 i, . ar f v4? r 4 ] . _ 
Lions WILD Mh Short—the assumption is so extraordinary LoAC Ib Is 


Rk « ‘+ d 
& 
++ o f troat if - » 11 Yr try 1071 ath, nod 
} ~ yvelvy embarrassing to treat it: tor 1t seetmns to 1ivnore the funda- 
| * > , * ™ + 
Ti} ai i il vie upon Wi i rest the very arvument oO the ( ourt 
—— | 
| . lov, irk tl . f | ‘lL, acl | 2 
| ; ‘ Jucdac WOLUCG i} Tris¢ i ~ «°i te tiie Hist to sami that 
‘4 
+ ; } 4 | 
. ¢ + f t ; : .} 
Li is Ol qirectol IS OILS i Ol « Marve Class of fiduciary relil- 
g , 
: ‘ , } 
T] Si¢ S thos QO] agents, attorneys, a) Kes, inectors Or othel 
, 3: ‘ } } 
pers 5S HNOMINYG a PPOSsitl mn toward another which may be ex ressed 
I 
4] } y 4] rere eC sf ies 
Dv the broad Sense of the word /ris/ee., Any one of these trustees, 


- A ling witl hie | _ ae ae ; ; } lt tra 4 3 or : shyly 
i] geanilns With bis benefhiec1iries is neid to a stricter nccountaoiiey 


t | mn i] le bed lye eCehastrangver ;: in OU 2! words. his hands care tied to 


Lial IC thi Sf ; I 

‘) r} : Lno ve Peat yl ry 6,7 +] 1? ; i wo } -er ey 

a oreater or iess deoree. pul why are they tied: ‘ 11th} \ eCCAUSe 
] * } } - : J * »y P 

ne iS. 1) + yreater or iCess qeoree, Oil hoth S7des Oy thre COLNE 
and exercising force, so to speak, in two directions at once, His 


nteresti MM peis Dim to took out for hfbhimself. His duty requires him 


; ; 4 . » . a . . ® © 
to iooK out iol nis eneneniry. And lust In proportion tO his power 
oO ie Denehclary, just in that proportion Is there an increase In 


the danger that his interest may overpower his duty, and therefore 
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in inerease in the restrictions upon his capacity to contract. In 


] . Ur, I ly} : 4 anit? ' — “ 1, ] } Ds ] lal 
other words, tos Incapacity, this tvine of the hands, aepenas SoTreiy 

vat 4} 4 cad or H '% .3% 1, " _£ H : ‘ 4 a . oe ‘y 4 i ‘ _ »e 
upon the faci ana upon the decree of his actual or su posed powell 


over the cestul que trust, arising out of his fiduciary relation towards 


~ eee ee a , =” ‘we 1 i by 
Dim; and this 1s aiways the oroubnd upoh whieh the rule 1s based UY 


he de An Th ; ales ae ee tae 
tne decisions. NUS, Il speaking of directors in 
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Mr. Justice Wells says: ‘If by means of thetr relations to the 
corporate management they secure to themselves undue advantage 
over their associates, they cannot retain it.” 

Not only is this the cause of the disability, but it is its precise 


measure. thus in 


is Tlis ObDINGATION, Il he becomes au purtv to a contract with the com- 


| ar " . > Lae | be 398 2 ‘ 1; 7 ca as ah he ‘> r ij 29 ] ‘ Shire 
anY, tO candot and Pal dealing, Is 1] reased tithe Precise degre thot 


+ : ry ee ? 7 or J . 7 7 
his PEDPTESE Mareve characte Prl4ds Gtveld seit pou Cr Cltte COC Ut. 3 
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. } ’ } | i] Rs } ° ,* ‘ | , ‘yy 
‘ 4 B f vy ‘} ‘ i Tava > i / 7 sy f . ‘ 4 , | ‘ | . : | 
It he should be a sole directo ‘ ‘ this obligation would be still 


is —— : , , : 
» 6) yA” > 2437 _oOF , , . 1m la tie ata nn :, 
\\ hat possibie escape enn there he rom the legitimate conelusion 


’ a 7 
' ° ! i a = " i | 1 , , , 
of Mr. Justice Miller’s reasoning, that, if he is not a dire yh" iP 
. . ; } : : ; é 
he is under no fiduciary obligation whateve1 And if a map 


} —— } - , > _ ‘ hi ? iy | i; eats ) 
What possloie OK und is there to burden him with the obli rFALIONS Of 
" « , . . . , 6 
a relation which confessedly does not exist? In a word, what reason 
is there for making this particular contract an exception to the unt- 
versal rule, that, céssanle ratione legis, cessat tpsa lex? 
, ” ‘an — oo if} Snare , lirec 2s n tha 7 
lf then the plaintiff was not a director on the ] 


7 
2 
a 


—] 
—s 
— 
> 
~ 
~—b- 
~ 
a 
— 
— 
wn 
— 
ae 
~ 
_— 
once 


the year of negotiations which developed 
mitted to writing on that day—and he confessedly was nota « 
till long after that time ;—if he had no shadow of control or powell 
ek prior to his actually hecoming a director—and the 
notion that, while negotiating, he in any way ‘* controlled” Mr. 
Short or his associates Is simply preposterous ;—if bot 


$ 1] other neecessnaryv elements of a fiduecinry relation were wanting, 


— 


a“ 
we 
Soom 
s 
‘ 
¥ 
a 
wwe 
nd 


ond 
f 
“ 
° 
us 
=) 


but under a-deed or contract properly entered into and expressed, 


he may be entitled to his professionat Cnarges as a solicitor, though 


y the position 
. , “ ¥° ’ > 5 ° ?, 
"> Va + ne Tshaet 4 van va’ Tr) q Beaat? ave } gene *'T7 tala j 4 
ADOVE | hMma1wcarea, and declined Lv ASSUTIT¢ clit ndauciary relation Cxk- > 


arine to his client that als if he acted 


ih 


ve 
~~ 
ut 
ss 
~ 
a 
— 
on 
~ 
oo 
a 
<< 
mae 
a 
mat 
— 
~s 
— 
g 
| 
. 
joer nod 


-. ] ~ | ¥ } é) Ff +}, y ry F* lena [? t £ a. —— 4 og . . P, 
for her be must act on the ordinary terms ol velIn’S paid as between 


? %% ? | } i ° 
solicitor and cilent, —a demand 1n hich she aequiesced,— Lord 
; 1 wy 
AA 4 1} 1 ¢ } ° ' 
’ ? } t i ay ' : 
Langa: , Master of the Rolls, allowed the solicito1 his full charges, , 


} 7 r } . } 
4 } ~s | ; 


- — : } —— 4 ; } . 
AS LOIS Ib Ca2NDO pe cone, pecause lt tne parties understand the prili- 


‘ ae . 
. . 4 + « * a aAtineag ‘ : i ‘ > + | . 
Cip! a trustee acting as a solicitol the trust matters Is only en- 
7 7 P “ 7 } 
| i | ( | iy Ol por KCL. é A V7 JiTIS Cle i A aus bl 
, . 4 Z | ' va , : . 
5 4 j t¢ ‘ae, | ~ ; seek il \ sfi\ ane Silt i} “acre iia 
‘ £ A 
| ] | . — 
° ? q cy ; ; > ay ‘ : i7 
t ve QO] toat it Calli oT 2 4 I} ‘ i eect. 
[ ; 1 ¥ 8. 7 4 1 ‘ 
! c Hi Yche, ii BD ae At, a Se ISA 


| : ‘| ' ‘) . =e | . . am } . “ : 
iavler, Une same PrINncipies were applied W\ Lord Justice 
Mote _ _ all, wrTIhe TO 232) Vt) TION? curt had j ; PMO +s ‘ — 

. Can Been « Bi cLil Ae ee Lt?) <ctil < tif CALJALEN i « 7y 2a? eren at COTE agi assivnee 


: ' : ; 7 . bg , . 
> ; ’ ' +e ft 4 ‘ 7 fy " f si : } < > f ’ ; s / / . } 
in Ppfil K | LiTpL Vv. tiie j j j COIL EANELE Zs sf LOU LA ie, sé Siti stipulate f adi 


= woh | 4rd hots ha tr ] ; = oe : 
ntiract WiliCh XISTtS eyore the trust relution Is assumed, Is shown 
by 2 comparatively tate case where the Court refused LO allow Lo 


7 ? 
ave been very valuable. 


j j v 1 yy ’ e gyri ) a _ | , A. = aca ia — ; . . 
til) Nis estul que trust d/Jfer entering’ the fhhdueimrv reiation. sil 
’ ’ oy ¥ : " 7 
? I . $ . . P kh) say e $reI7 ’ ee a f 
eo} SCUArc. Y¥ ICe aneellor. SAVs: **§ A [PUSTAE who accepts th 
i 


} , . _ . i : } } } : ' 4 
nas no Ti it to s i}. atc any moment when be chooses to do so, that he 


ed 
sf 
‘ ‘ i an ;% . saris 1 ' i ene t } * : 
tne Til pric Upoh WillCa De had acvreed, Ol} attempted to agree, - t 


poration ~ 


Shy 
' 
in 


» aud 
wee .¢ 
— 
on 
I~. | 
~— 
oe 
a 
? ~ 
P Sennen _— 
~ — 
~ ~ re 

“ a 

_ =) 

- a 

— 

. ad 
A : ~ 
oe som we ™ 

pout f 
we — 

> o~- 

PD . 
- rot 
~ amet 
pues 
~~ a 
ao — 
| 
< po ~ 
~e 
mm, 
| 7 - 
— . 
pana —" 
® - 
ee we 
Ya mel 
f 
f 
eae “ 
on 2 
f a et ona 
a — 
~. stew! 
~~ a 
~~ 
— mand 
- -_ 
~~ a o~ 
a 
~~ — 
tS - ee 
_ —— 
: 
Pw f 
= gant! - 
a ~ f 
—) r, 
— e - 
a ce 
’ o_ 
= J 
= pwnd 
a 
— 
* ~, — 
ve 
en — 


ous . 
s f 

; am «S 

= - 
- — aa = 
= = 

ern 

~. a ‘ 

—, = 


oe 
- 
~ 
onere 
—r 
ee 
7 
— 
| 
al 


pe meres ° 
- = 
~ Ye 
Sa = | 
vee 
~ as 
pees nee 
wt — 
a 
* 
- a 
eee = 
a - ong 
= e” coe 
a, —_ ~ 
me - 
— 
.. ew Que 
= a 
~— o 
a ood _ 
"a _— - 
mand me 
quacund - 
mat — 
eo) = or 
" —! “ 
= — 
—_ P) em 
— — ot 
— ant oe 
vat - tn 
— 
— *? 
ene eon 
ame oo f 
~ —" 
cn 
oe vow 
thet ~——s 
. . 
won am! 
_ 
— ee 
—_ nee 
~ one » 
~~ 
re 
© a nod 
. — 
— _ - 
~ = 
eee _ 
— as ~ 
perme = 
— 
= rs 
a woe 
es 
_ — 
pant ” al 
_ vs -_ 
net ain 
wah ert = 
-_ , 
_ > woe 
ome 
ow 
— 
. we 
noe “a 
~ < 
~ 
od ° 
- ~, 
en 4 ° 
_ noe a 
° —— 
- j 
e — 
} ~~ — 
pmo 
a) oY 
roe 5 wd ' 
_ pe eet ~ 
<a -. 
_ o> | 
se 
“ 
on —, 
mo mees 
— 
vo ~ 
_ — ome 
od ne od 


¢¢ + $1) ~ tp DE 


, 


i? 


CONTRACT PERFORMED AND SERVICES MUST BE 
PAID FOR. 
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The learned Judge seems to be of th opinion that iu the contract 
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of 17th December, 1879, be In any way beyond the limits allowed 
by law to a corporations contracting powers,—1in a word, if it be 


alle this 1s an end of the matter, and the plaintiff Cal) recover 
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nothing. either under a count upon that contract, or under any kind 
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Dy no means support this view. ihere 1s some contusion of terms 
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In the enses, Dut tne actual GecIsions al overwheimingiy wevalyDst the 
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it of the plaintiff... The bill « exceptions expressly states this 
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SECON « The contract wis made by the defendants otheers unde 
Pudi Quthorizatvion @7 Fact Jroi Hie St holders of the defendant com- 
pany :—bDoth that authorizati coming from the general and im- 
pire power oF awency exXIsting 1 tne execullve officers and direc- 
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tors that derived from the special mandate given them Dy LC 
explicit Votes of the stock! qierVs na OT tie board ot directors 3 
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that shown through the stockholders’ acceptance of the directors 
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acts, 0 several vears of nequiescence after full knowledge of the 
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contract by doing all the acts required of it by the agreement, dur- 
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e whole of its preseribed term, except to pe rform the particu- 
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only what it is chartered to do, and being never chartered to do an 
illegal act, no illegal act is the act of the corporation. But since it 
has been established that a corporation can commit a tort—an act 
which no corporation is ever chartered to do—this test has broken 
down, and it has been admitted that a corporation may in fact do 
acts which it has no right to do, and which are illegal on that eround, 
but which are nevertheless done, and done by the corporation. As 
the court says, in spesking of a contract made by a corporation, 


through its officers, who were alleged to be acting ultra vires, in 


The Oil Creek & Allegheny River R. R. Co. v. The Pennsylvania 
: b GY 


Lransportation O0i< (Sd Pa. St.. L160, 164, 1876, ) 


¢ They did make it. and there would be a contradiction in now saying 
they cou/d nof make it, unless . . weusethe word make in a differ- 
ent sense. . ° . it is a contradiction to Say they could not, 
for the fact remains they dd 7, and for some time they acted on it.” 

Here there is no pretence that the officers acted in their private 
capacity as individuals. The contract is signed with the name of 
the defendant corporation, by an officer having full authority to sign 
its name, it purports to bind the corporation, and itis executed with 
all due form. Whether the corporation acted within or without the 
Scope of its charter, whether its act was legal or illegal, there 1s no 
doubt whatever that the act was done, and that it was the corporation 
that did it. 

These three facts being established, precisely the opposite conclu- 
sion follows from that assumed by the learned Judge. Even if the 
Court be correct in holding the memorandum of 17th December to 
contain an illegal contract, It by no means follows that the defend- 
ant can escape the payment of the agreed price for the work actually 
done under it. Because—to pursue the simile of the court in The 
Karl of Shrewsbury v. The North Staffordshire l’y Co.(supra, p. 4,) 
—hecause you have been chartered to build a railway, you cannot 
(legally) go and build a harbor; but if in fact you have gone and 
dug your harbor, thereby laying yourself open to forfeiture of your 
charter and the penalties for your illegal act, it by no means follows 
that you can use your lability to the chartering power as a sword to 


defend yourself against the men who bave done your digging. [ft 
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A. B. HUTCHINS. 
YDRO-CARBON STOVE. 


UNITED STATES PATENT OFFICE. 


ABNER UTCHINS, OF BROOKLYN, NEW YORK. 
IMPROVEMENT IN HYDROCARBON-STOVES. 


Specification forming part of No. 277.334. ci 


etober 


To all whom it may concern: | In the said plate being y equal in 

je it known that I, ABNER B. HUTCHINS, | area to the sectional area of the hot-air eylin 
of the city of Brooklyn, in the county of Kings | der C, which rests upon it. Concentrically 
and State of New York, have invented a new | arranged around this centra ening IS ase 
and useful lmprovement 1th Hydrocarbon- ries ot periora ? hich atmos 
Stoves; and 1 do hereby delare the following | pheric air passes down into the top part of 
to be the specification of the same. ‘vessel A, and thence up through the hot- 


The object of this invention is to produce a | air cylinder and its chimneys. 


i i 


stove which e@an sate and easily be lLeated The reservoir or 
by the combustion of a hydrocarbon or oil r hydrocarbon is pr 
a similar manner to that in common use | 
iluminating-lamps. 

The invention eonsists of the following de- 
vices: The vessel or chamber containing the 
oil or hydrocarbon is submerged in water, so | the sides of the vesse 
as to always keep the said oi] vessel or cham- | vessel A, 
ber cool, and thereby free from explosive or | extend up one 
other accident. The water-vessel is covered | above the top of the vessel 
with a perforated metal plate, which forms the annular chambet 
the base of the hot-air cylinder, on the top of | ter, and water will also cover 
which the culinary or other vessels to be heat- | vessel B, which said vessel ane 
ed are placed. Vertical tubes or flues are | fluid will thereby be always kept 
placed in the hot-air cylinder in such positions | temperat accident from the 
as to act as chimneys for the burners. Mica |! or explosion of the oil or hydrocat 
windows are placed in the sides of these flues | thus be rendered impossible by this water cov 
or chimneys in such positions as to enable ng. b, extends 1 the vessel b 
the operator to observe the flame of the burne up through one of perforations or 


. 


and to regulate the same as circumstances sa, and setves as a means of filling t 
may require. i@ SCreW-Ca 
The invention will be readily understoos | A pipe o 
the accompanying drawings, of 


}) eloses Lhe LO} 
r valve. a 


} 


. leads 


to the outside of A, 


Figtre 1 is partly an elevation and par 
vertical section of the improved stove. 
2 is partly a plan and partly a section of 
same. Is view the ha 
only is removed, so as to dl 
tion of the hot-an Linder 
chimneys. 


™ } 
stove, taken 


plate of the ¢ 
The base Ol 
,® resting, for conve 


This vessel is inten 
has a top plate, A’, 
of cast metal, and strong enoug 
all the parts of the stove which 


This plate A‘ is annular in form 
is of general cylindrical construct 


< 


1S referable LO other for! 


cm 


4 


i7 


. 


e at the back side of the stove, 
yf the stove to 
of trimming the 
A finely perfo 
rated diaphragm, G, covers the central open 
ing of the base-plate A’ below the hot air cyl- 
‘nder, for the purpose of properly controlling 
the air-currents that pass up from the cham- 
ber of A into the hot-air cy inder. A dia- 
phragm, H, within the hot-air cylinder ©, and 
near its base, is fixed, b) riveting or otherwise, 
to the sides of the said cylinder. Portions of 
this diaphragm are formed into conical flame- 
eaps h, for controlling and confining the flame 
within its proper limits In a manner similar to 
that in common use in illuminating lamps. 
Above the diaphragms H ttoes or chimneys 
[ confine the hot and products of com- 
bustion from the flames of the burners within 
proper limits for the efficient action of the 
burners. Lhese tubes or chuaneys [ extend 
from the diaphragm H to the top of the hot- 
air cylinder, and are preferably made of sheet 
metal. The shell of the hot-air cylinder © 
imneys, and 


forms one side of each of these cl 

“1 this side, which is common to both the eyl- 
‘nder and the chimney, a small mica window, 
K, is placed, so as to enable the operator, from 
without, to see and regulate the flame of the 
burners by turning the thumb-wheel I’, as re- 
quired. For simplicity of col struction I cut 
apertures in the side of the hot-air cylinder, 
suitable for the windows Kk, and through these 
ypertures portions of the metal of the chim- 
ney-plates are extended, which said portions 
wre bent over in the form of grooves k, as 10 
Figs. 1 and 2, for the reception of the mic 
plates that are to form th 


by the hinge 
to permit the top parts | 

be tipped back out of the way 

wicks, or for other purposes. 
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The top of the hot-air cylinder 1s covered 
with a cast-metal plate, L. that serves as a 
rest for whatever vessel 1s to be heated on 
this stove. The plate L is perforated with 
apertures over the chimneys, and also over 
the hot-wells of the cylinder ©, as well as in 
the portions lying outside of the cylinder, thus 
permitting all of the heat generated tor ach 
the vessel on top of the plate L, and thereby 
he utilized. ‘The intense heat imparted to the 
plates of the chimneys I and plate L, and re- 
Hected thence back upon the hot gases pass- 
ing through and-about these parts, will be 
quite sufficient to consume all of the smoke, 
and there will, in consequence, be no emission 
of unpleasant odors from imperfect combus- 
tion. The top surface of the plate L is pro- 
vided with ridges J, that keep the vessel 
placed thereon from obstructing’ the opening 
in the said plate. 

Having deseribed my invention, I clain— 

1. The water-vessel A, with its perforated 
top plate A’ and hot-air cylinder ©, hinged at 
¢ to plate A’, and top perforated plate L, all 
arranged and eonnected together substan- 
tially as and for the purpose set forth. 

> The chimneys I, having one of their side: 
formed by the hot-air cylinder ©, to which 
they are connected by the eroove-clips k, that 
also receive the mica windows K, as and for 
the purpose set forth. 
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ABNER B. HUTCHIN 


Witnesses: 
J. H. COLTON, 


Vi. RANDOLPH. 
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Improvement in Coal Oil Stoves. 
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Improvement in Coal Oil Stoves. 


No. 118,258. 


Patented Aug. 22, 1871. 
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IMPROVEMENT IN LAMPS FOR 


iL STOVES. 


oe eR COE AO, Sinan gma 


J. BOWLES. 
LAMP FOR COAL OIL STOVES. 
No. 111,512. Patented Feb. 7. 1871. 
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Having thus fully set for Q | | tially as set forth. 
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